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Mr. Jim H. Fyke
Commissioner
Tennessee Department of Environment

and Conservation
401 Church Street
21st Floor, L&C Tower
Nashville, Tennessee 37243-0435

Dear Mr. Fyke:

The Environmental Protection Agency (EPA) has received and considered Tennessee's
revisions to the General Water Quality Criteria and Use Classifications for Surface Waters rules
adopted by the Tennessee Water Quality Control Board on October 24,2006, and submitted to
EPA by letter dated July 20,2007. These new and revised water quality standards were adopted
by Tennessee as a result of the triennial review of their standards. The submittal to EPA was
accompanied by a certification from the State Attorney General that the revisions were duly
adopted pursuant to state law.

The revisions to Tennessee's General Water Quality Criteria and Use Classifications for
Surface Waters regulations include: editorial changes to clarify existing provisions and current
practices; new and revised definitions; revisions to the procedures for site-specific criteria studies
and exclusion areas for mixing zones; revised numeric water quality criteria consistent with
EPA's Clean Water Act (CWA) section 304(a) criteria guidance; new and revised narrative
criteria for total suspended solids, iron, biological integrity, habitat, temperature, and flow; a new
chlorophyll a criterion for Pickwick Lake; instream design flow values used in the application of
specific water quality criteria; an implementation methodology for the state's antidegradation
policy; and new and revised use classifications within several river basins. These revisions were
compared to the requirements of CW A Section 303 and 40 CFR Part 131.

The revision to 1200-4-3-.03(4)(1) was determined not to be a water quality standard
subject to EPA review under section 303(c). With the exception of this specific revision, EPA
has determined that the revisions to Tennessee's General Water Quality Criteria and Use
Classifications for Surface Waters adopted by the state on October 24,2006, comply with the
requirements of CWA Section 303 and 40 CFR Part 131, and therefore are approved. A
summary of EPA's review of these new and revised water quality standards, "United States
Environmental Protection Agency Determination Under Section 303(c) of the Clean Water Act
Review of Chapters 1200-4-3 and 1200-4-4 General Water Quality Criteria and Use
Classifications for Surface Waters," is enclosed.

EPA also notes that Tennessee has deleted certain subecoregion-specific DO and pH
values in its 2007 submittal. However, because EPA deferred action on these provisions in 2004,
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the statewide DO criterion of 5.0 mg/l and pH criterion of 6.0 standard units, which was
previously adopted by Tennessee and approved by EPA, remain the applicable criteria for CW A
purposes in those cases. Accordingly, there are no revisions to the currently app licable criteria in
those cases requiring EPA ac tion and this concludes the review of those provisions .

As part of EPA's revi ew of 1200-4-3- .02(9), EPA suggests the following, based on
language contained in EPA's Water Quality Standards Handbook: Second Editi on (1994). After
adoption of the Water Effects Ratio proc edure, public review of a site-specific criterion should
be accomplished in conjunct ion with the public review required for permit issuance. For publ ic
information, EPA recommends that once a year Tennessee publish a list of site-specific criteria
and post the list on the Tennessee Department of Environment and Co nservation interne t site.

EPA's decision to approve the new and revised portions of Tennessee ' s water quality
standards as referenced above is subject to the results of consultation under Section 7 of the
Endangered Species Act with the U.S . Fish and Wildlife Service. By approv ing the standards
"subject to the results of cons ultation," EPA retains its discretion to take appropriate action if the
consultation identifies defi ciencies in the standards requ iring remedi al action by EP A. EPA wi ll
notify Tennessee of the res ults of the Section 7 con sultation upon completion of the action.

We wo uld like to commend you and your staff for your continued efforts to protect and
enhance Tennessee ' s waters during this triennial review. If you have questions regarding EPA's
actions, please contact me at (404) 562-9345 or have a member of your staff contact Lauren
Petter at (404) 562-9272 .

Sincerely,

Enclosure

cc : Paul E. Davis, TDEC





United States Environmental Protection Agency Determination
Under Section 303(c) of the Clean Water Act

Review of Chapters 1200-4-3 and 1200-4-4
General Water Quality Criteria and Use Classifications for Surface Waters

This document summarizes our review of the revisions to the General Water Quality
Criteria and Use Classifications for Surface Waters adopted by the Tennessee Water Quality
Control Board (WQCB) on October 24,2006. These revisions were adopted as a result of
Tennessee's triennial review of water quality standards, as required by section 303(c) of the
Clean Water Act (CWA). EPA received the water quality standards revisions on July 23, 2007,
which were submitted by letter dated July 20,2007. The submittal to the Environmental
Protection Agency (EPA) was accompanied by certification from the State Attorney General
stating that the water quality standards revisions "are approved as to legality pursuant to the
provisions of the Administrative Procedures Act, Tennessee Code Annotated, Title 4, Chapter
5."

Following a March 2005 vote by the WQCB to initiate rulemaking hearings, Tennessee
Department of Environment and Conservation (TDEC) posted a copy of the proposed revisions
to water quality standards on their internet site. A notice was also filed with the Secretary of the
State's office in addition to legal notices published in newspapers and more general public
notices. A series of public hearings was held by the Division of Water Pollution Control
(DWPC). Copies of comments received during the public comment period, and the WQCB's
responses, were provided to EPA.

The Division of Water Pollution Control has submitted revisions for the following
subchapters of its General Water Quality Criteria and Use Classifications for Surface Waters
regulations:

A. Changes within 1200-4-3-.02 General Considerations
B. Changes within 1200-4-3-.03 Criteria For Water Uses
C. Changes within 1200-4-3-.04 Definitions
D. Changes within 1200-4-3-.05 Interpretation of Criteria
E. Changes within 1200-4-3-.06 Tennessee Antidegradation Statement
F. Changes within 1200-4-4 Use Classifications for Surface Waters
G. General Changes within 1200-4-3 General Water Quality Criteria

This document specifically includes review of the revisions adopted October 24,2006,
with the exception of the revision detailed in item 20 of this document, the revision to 1200-4-3­
.03(4)(1), which was determined not to be a water quality standard subject to EPA review under
section 303(c).

Additions to the State's water quality standards regulations are shown underlined below,
while deletions to the regulations are shown stricken. The conclusions of our review with
respect to the additions and deletions are a" follows:



A. Changes within 1200-4-3-.02 General Considerations
1. 1200-4 -3-.02(3) and 1200-4-3-.02(5 ) were revised to state:

1200-4-3-.02(3)
The rigid application of uniform water quality is not desirable or reasonable because of
the varying uses of such waters. The assimilative capacity of a stream for sewage and
waste varies depending upon various factors and including the following: volume of
flow, depth of channel, the presence of falls or rapids, rate of flow, temperature, natural
characteristics, and the nature of the stream. Also, the relative importance assigned to
each use will differ for different waters and sections of waters.

1200-4-3-.02(5)
Since all Waters of the State are classified for more than one use , the most stringent
criteria will be applicable. In cases where criteria for protection of more than one use
apply at different stream flows (e.g ., aquatic life versus recreation), the most protective
stringent criteria will also be applicable.

The replacement of the deleted langu age above clarifies the intent of the state that where
multiple designated uses and their respective criteria apply it is the most protective criterion that
will be used. Thi s ensures that the appropriate criterion is used. This is consistent with
40 CFR § 131.11.

2. 1200-4-3-.02(6 ) was revised to state:

Waters identified as wet weather con veyances according to the definition found in
1200-4-3 -.04(4), shall be protective of humans and wildlife that may come in contact
with them and shall not degrade or adversely affect the quality of downstream waters .
Applicable water quality standards will be maintained downstream of wet weather
conveyances.

The meaning of degrade has certain connotations in Tennessee's water quality
regulations. The new and revised definitions within section 1200-4-3-.04 provide certain
meanings for degradation and de minimis degradation. By providing that downstream waters
shall not be "adversely affect [ed] ,' the concept of degradation to waters is handled outside of this
provi sion and in accordance with the antidegradation procedures found at 1200-4-3-.06. This
revision is consistent with 40 CFR Part 131.

3. 1200-4-3-.02(9) was revised to state:
!.2.LSite-specific criteria studies may be conducted on any appropriate fish and aquatic life
criteria.

a. Site -specific criteria studies based on a Water Effects Ratio eWER) calculated from the
documented toxicity of a parameter in the stream in which it will be introduced may
\Vften the DiviGion de·,eelops or appro"'e!; site specific criteria for any substances for
'""hich generally applicable criteria have been adopted, the site specific criteria will
supersede the adopted criteria at that location a site . The Division shall ean approve a
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site-specific criteria developed by others provided that an approved the WER
methodology [Interim Guidance on Determination and Use of Water-effect Ratios for
Metals (EPA-823-B-94-00l)] is used, and that both the study plan and results are
approved by the department, and the U.S. Environmental Protection Agency has
concurred with the [mal site specific criterion value(s).

b. Any site specific criterion based on methodologies other than the WER methodology
which recalculate specific criterion, such as the Resident Species Method or the
Recalculation Method, must be adopted as a revision to Tennessee water quality
standards into Chapter 1200-4-3, and following EPA approval, can be used for Clean
Water Act purposes.

References on this subject include ... Interim Guidance on Determination and Use of
Water-effect Ratios for Metals (EPA-823-B-94-00l).

The revisions to this section are consistent with 40 CFR 131.11(b)( l)(ii) which allows for
development of site-specific criteria, provided that the site-specific criteria are based on sound
scientific rationale in order to protect the designated use. The WQS Handbook (1994) provides
further guidance on the application of these methods for calculating site-specific criteria. Page
3-38 (Section 3.7) of The WQS Handbook (Handbook) states, "Site-specific criteria are allowed
by regulation and are subject to EPA review and approval ... [and] that EPA will approve site­
specific criteria developed using appropriate procedures."

Specifically, page 3-43 (Section 3.7.5) of the Handbook provides two options by which a
303(c) review of Water Effect Ratios (WERs) can be accomplished. Tennessee has chosen
Option 2 in which the state can amend its water quality standards to provide a formal WER
procedure. The Handbook also emphasizes that "it is the State in all cases that determines if
derivation of a site-specific criterion based on the water-effect ratio is allowed and it is the State
that ensures that the calculation and data analysis are done completely and correctly." Tennessee
has revised their language to be consistent with the guidance provided in the Handbook.

Tennessee has also elaborated on the requirements of the Resident Species and
Recalculation Methods. However, because the end result is a site-specific criterion, which
differs from the national recommendations, Tennessee has highlighted that State adoption
followed by EPA review and approval is necessary before becoming effective for CWA
purposes. In the "Summary of Public Comments and Tennessee Water Quality Control Board
(WQCB) Responses" (State 's Response to Public Comments) submitted as an enclosure to the
letter dated July 20, 2007, from Paul E. Davis, Director, Tennessee Division of Water Pollution
Control, to James D. Giattina, Director, EPA Region 4 Water Management Division, Tennessee
provides confirmation of the State's intended difference between paragraphs a and b.

Comment E-ll. 1200-4-3-.09(b) should be deleted as it appears to be a commentary.

Response: Paragraph b relates important information. The results of Water Effect Ratio
studies can be incorporated into permits without a rule change. Other site-specific
criteria study methods cannot. .
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In the letter to Mr. James H. (Jim) Fyke, Commissioner of IDEC regarding CWA section
303(c) action on this provision, EPA is suggesting the following, based on an excerpt from the
Handbook and our agreements with other Region 4 states which have similar site specific criteria
authorities. "After adoption of the [WERI procedure, public review of a site-specific criterion
should be accomplished in conjunction with the public review required for permit issuance. For
public information, EPA recommends that once a year the State publish a list of site-specific
criteria and post the list on the TDEC internet site." However, at a minimum, EPA will continue
having oversight of the implementation of WERs under the permit review process. Tennessee
currently submits a subset of permits , as required by the Memorandum of Agreement with
Region 4, for review. However, all NPDES permits utilizing the WER option could be
submitted to EPA for review.

Tennessee' s revisions to 1200-4-3-.02(9) are consistent with 40 CFR § 131.11.

B. Changes within 1200-4-3- .03 Criteria for Water Uses
4. 1200-4-3-.03(3)(a) was revised to state:

Dissolved Oxygen - The dissolved oxygen shall not be less than 5.0 mgll with the
following exceptions.

.L. In streams identified as trout streams, including tailwaters, dissolved oxygen shall not
be less than 6.0 mgIL.

2. The dissolved oxygen concentration of trout waters designated as support ing a
naturally reproducing population shall not be less than 8.0 mgIL. (Tributaries to trout
streams or naturally reproducing trout streams should be considered to be trout streams or
naturally reproducing trout streams, unless demonstrated otherwise. Additionally, all
streams within the Great Smoky Mountains National Park should be considered naturally
reproducing trout streams.)

~ In wadeable streams in subecoregion 73a and subecoregion 71i, dissolved oxygen
levels shall not be less than a daily average of 5.0 mgIL with a minimum dissolved
oxygen level of 4.0 mgIL.

4. The dissolved oxygen level of streams in ecoregion 66 (Blue Ridge Mountains) not
designated as naturally reproducing trout streams shall not be less than 7.0 mgIL.
Substantial and/or frequent variations in dissolved oxygen levels, including diurnal
fluctuations, are undesirable if caused by man-induced conditions. Diurnal fluctuations
shall not be substantially different than the fluctuations noted in reference streams in that
regIOn.

In lakes and reservoirs, the dissolved oxygen concentrations shall be measured at mid­
depth in waters having a total depth of ten feet or less, and at a depth of five feet in
waters having a total depth of greater than ten feet and shall not be less than 5.0 mgIL.
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At the time of agency action on Tennessee's water quality standards revisions on
September 30, 2004, EPA chose to defer action on the then revised DO criterion of "not less than
a daily average of 5.0 mg/l with a minimum dissolved oxygen level of 4.0 mgll" for
subecoregion 71i. During the most recent triennial review, Tennessee reevaluated this portion of
the DO criterion section for the Fish and Aquatic Life use and deleted the 2004 DO criterion of
"not less than a daily average of 5.0 mg/l with a minimum dissolved oxygen level of 4.0 mg/I"
for subecoregion 71i after the State determined that 5.0 mgIL, the DO criterion value that EPA
Region 4 had previously reviewed and approved on September 30, 2004, and the applicable DO
criterion for subecoregion 71i for CWA purposes, was, in fact, the appropriate criterion for
subecoregion 71 i. Because EPA did not act on the September 30, 2004 revisions to the DO
criterion for subecoregion 71 i, the DO criterion currently effective for CWA purposes is the
statewide value of 5.0 mgIL adopted by Tennessee on September 23, 2003 and approved by EPA
on September 30, 2004. Because the current criterion is identical to the criterion previously
reviewed and approved by EPA, there is no new or revised DO criterion for subecoregion 7li
before the Agency requiring EPA action. EPA notes for the sake of clarity that the DO criterion
of 5.0 mgIL previously adopted by the State and approved by EPA on September 30, 2004
remains the applicable DO criterion for subecoregion 71i effective for CWA purposes.

The inclusion of language regarding diurnal fluctuations further clarifies the previously
adopted provision, and provides detail on appropriate methods for interpreting this narrative
statement. This is consistent with 40 CFR § 131.11, which allows for establishment of State
criteria, particularly narrative criteria to supplement numerical criteria, and 40 CFR § 131.13,
which authorizes States the discretion to include general policies in their standards.

5. 1200-4-3- .03(3)(b) was revised to state:

pH Range
5.5 8.0

pH - The pH value shall not fluctuate more than 1.0 unit over a period of 24 hours and
shall not be outside the following ranges: 6.0 - 9.0 in wadeable streams and 6.5 - 9.0 in
larger rivers, lakes, reservoirs, and wetlands.
SHbecoregion Stream Order
68a 1 3
68a 41 6.0 9.0
6~ 1 2
651 31
71b All

5.5 8.5
6.0 9.0
5.5 8.5

All other wadeable streams 6.0 9.0
All other waters (larger ri'lers, resef¥oirs, wetlands) 6.5 9.0

Tennessee revised the pH criteria to reflect which criteria range applies to "lakes." Lakes
were not specifically mentioned under the category of "All other waters" in the previously
adopted language. This clarifies which waterbodies are intended to be addressed by the two
different pH ranges.

At the time of agency action on Tennessee's water quality revisions on September 30,
2004, EPA chose to defer action on the then revised pH criterion lower bound of 5.5 standard
units for subecoregions 65j (stream orders 1-2), 68a (stream orders 1-3), and 74b (all stream
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orders). During the most recent triennial review, Tennessee reevaluated this portion of the pH
criterion for the Fish and Aquatic Life use and deleted the 2004 pH criteria defmed by
ecoregions after the State determined that 6.0 standard units, the pH criterion value that EPA
Region 4 had previously reviewed and approved on September 30, 2004, and the applicable pH
criterion for wadeable streams for CW A purposes, was, in fact, the appropriate criterion for all
wadeable streams in the state. Because EPA did not act on the September 30, 2004 revision s to
the pH criteria for subecoregions 65j (stream orders 1-2), 68a (stream orders 1-3), and 74b (all
stream orders), the wadeable streams pH criterion currently effective for CWA purposes is the
statewide range of 6.0-9.0 standard units adopted by Tennessee on September 23,2003 and
approved by EPA on September 30, 2004. Because the current criterion is identical to the
criterion previously reviewed and approved by EPA, there are no new or revised pH criteria for
subecoregions 65j (stream orders 1-2), 68a (stream orders 1-3), and 74b (all stream orders)
before the Agency requiring EPA action. EPA notes for the sake of clarity that the pH criterion
range of 6.0-9.0 standard units previously adopted by the State and approved by EPA on
September 30, 2004 remains the applicable pH criterion for all wadeable streams effective for
CWA purposes, which includes subecoregions 65j (stream orders 1-2), 68a (stream orders 1-3),
and 74b (all stream orders).

6. 1200-4-3-.03(3)(d) was revised to state:

Turbidity, Total Suspended Solids, or Color - There shall be no turbidity, total suspended
solids, or color in such amounts or of such character that will materially affect fish and
aquatic life. In wadeable streams, suspended solid levels over time should not be
substantially different than conditions found in reference streams.

The inclusion of language regarding total suspended solids further refines the protection
provided by this narrative criterion provision. The addition of this language provides a specific
parameter for protection of Tennessee waters . It also provides detail on an appropriate way to
interpret the magnitude component of this narrati ve statement. With this specific detail in the
water quality standards, the state can provide for more accurate assessment and corrective
actions where needed to ensure protection of the designated uses. This is consistent with
40 CFR § 131.11.

7. 1200-4-3-.03(3)(e) was revised to state:

Temperature - The maximum water temperature change shall not exceed 3Co relative to
an upstream control point. The temperature of the water shall not exceed 30.5°C and the
maximum rate of change shall not exceed 2Co per hour. The temperature of recognized
trout waters shall not exceed 20°C. There shall be no abnormal temperature changes that
may affect aquatic life unless caused by natural conditions. The temperature in flowing
streams shall be measured at mid-depth .

The temperature of impoundments where stratification occurs will be measured at mid­
depth in the epilimnion (see definition in 1200-4-3- .04) for warm water fisheries and
mid-depth in the hypolimnion (see definition in 1200-4-3-.04) for cold water fisheries . In
the case of large impoundments (100 acres or larger) subject to stratification and
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recognized as trout waters, the temperature of the hypolimnion shall not exceed 20oe.

The temperatHre iR flowiRg streams shall be meas1:lred at mid depth.

A successful demonstration as determined by the state conducted for thermal discharge
limitations under Section 316(a) of the Clean Water Act, (33 U.S.c. §1326), shall
constitute compliance with this section.

The actual language tied to the references for epilimnion and hypolimnion definitions are
discussed in detail in the definitions section of this document.

The addition of the last sentence clarifies the expectations of the State and the applicant
with regards to thermal discharges consistent with section 316 of the CWA. Similar language
was also adopted within 1200-4-3-.06 (Tennessee's Antidegradation Statement) and that
particular revision has been discussed in more detail as part of item #30 within this document.
The following excerpt, from the State's Response to Public Comments, provides the rationale for
the inclusion of language specific to section 316 of the eWA within 1200-4-3-.03(3)(e).

Comment G-8. The temperature criteria in 1200-4-3-.03(3)(e) should include a statement
that temperature discharge permits properly issued under Section 316(a) of the Clean
Water Act comply with Tennessee's water quality standards.

Response: We agree and will add this language.

Section 316 of the CWA requires that"...any effluent limitation proposed for the control
of the thermal component of any discharge...will require effluent limitations more stringent than
necessary to assure the projection and propagation of a balanced, indigenous population of
shellfish, fish, and wildlife in an on the body of water into which the discharge is to be made..."
The revised language above, specifically adopted within 1200-4-3-.03 (Criteria for Water Uses)
of Tennessee's water quality standards regulations, and similar to the language adopted within
1200-4-3-.06, ensures protection of the designated uses and is consistent with 40 CFR § 131.11
and 40 CFR § 131.12.

8. 1200-4-3-.03(3)(g) was revised to incorporate different numeric values into the criteria table,
update the information presented in the footnotes, and update variables associated with the
hardness equations. The revisions are summarized in Attachment A. In addition to the changes
made within 1200-4-3-.03(3)(g), Tennessee removed 1200-4-3-.05(9) from its regulations. That
provision stated, "The criteria shall be applied using the total recoverable method, unless
otherwise specified, or the Division conducts or approves a chemical speciation study which
determines the bioavailable or toxic fraction of a specific chemical."

The revised criteria and their respective notations reflect the updated scientific
information and EPA's CWA section 304(a) recommended guidance values contained in EPA's
2006 National Recommended 304(a) Water Quality Criteria. With regard to the deleted
provision from section 1200-4-3-.05, the language was no longer necessary since EPA's current
section 304(a) guidance values are expressed as dissolved.
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9. 1200-4-3-.03(3)(i) was revised to state:

Iron- The waters shall not contain iron at concentrations that cause toxicity or in such
amounts that interfere with habitat due to precipitation or bacteria growth.

The inclusion of this new narrative criterion language further refines Tennessee's ability
to provide protection to the State's waters. The addition of this language provides a specific
parameter for protection of Tennessee waters. With this specific narrative in the water quality
standards. the state can provide for more accurate assessment and corrective actions where
needed to ensure protection of the designated uses. This provision is consistent with the CWA
and 40 CFR § 131.11.

10. 1200-4-3-.03(3)U) was revised to state:

Ammonia - The one-hour average concentration of total ammonia nitrogen (in mg NIL)
shall not exceed the CMC (acute criterion) calculated using the following equations:

Where salmonid fish are present:

0.275 39.0
CMC == ----- ------------------ ;- ------------------------

1 ;- 107.204-pH 1 ;- 10 pH-7204

Or where salmonid fish are not present:

0.411 58.4
CMC == ----------------------- ;- ------------------------

1 ;- 107.204.pH 1 ;- 10 pH-7.204

The thirty-day average concentration of total ammonia nitrogen (in mg NIL) shall not
exceed the CCC (chronic criterion) calculated using the following equations:

When fish early life stages are present:

0.0577 2.487
O.02R· (25-T)CCC == ( m m um ;- m __ m m) • MIN (2.85.1.45 • 10 )

1 ;- 107.6gB-pl! 1 ;- 10 pH-7.688

When fish early life stages are absent :

0.0577 2.487
CCC == -( nn u ;- _uunm um__ ) -1.45 _ 10 0028· (25 ·MAX (T.7»)

1 ;-107.688.pH 1 ;-lOpH-7.688

In addition, the highest four-day average within the 30-day period shall not exceed 2.5
times the CCC.
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The addition of the ammonia criteria is as protective as, and in some cases potentially
more stringent than , the updated scientific information and EPA's CWA section 304(a)
recommended guidance values contained in EPA' s 2006 National Recommended 304(a) Water
Quality Criteria. The ammonia criterion equations were compared against the equations found
on page 83 of EPA's 1999 Update of Ambient Water Quality Criteria for Ammonia (EPA-822­
R-99-014).

In the language formally adopted by the State, Tennessee did not include the phrase
"more than once every three years on the average" 'as part of the CMC and CCC language, as
originally proposed, because they did not want to create a requirement that may imply waiting at
least six years to determine whether the criterion was exceeded. As currently worded, this allows
for a more stringent application of the 1999 ammonia criteria, as allowed for in section 510 of
the CWA, and is consistent with 40 CFR § 131.11.

11. 1200-4-3-.03(3)(m) was revised to state:

Biological Integrity - The waters shall not be modified through the addition of pollutants
or through physical alteration to the extent that the diversity and/or productivity of
aquatic biota within the receiving waters are substantially decreased or adversely
affected, except as allowed under 1200-4-3-.06.

Interpretation of this provision for any stream which (a) has at least 80% of the upstream
catchment area contained within a single bioregion and (b) is of the appropriate stream
order specified for the bioregion and (c) contains the habitat (riffle or rooted bank)
specified for the bioregion, may be made using the most current revision of the
Department' s Quality System Standard Operating Procedure for Macroinvertebrate
Stream Surveys and/or other scientifically defensible methods.

Interpretation of this provision for all other wadeable streams, plus large ri¥ers, lakes, and
reservoirs, and 'Netlands, may be made using Rapid Bioassessment Protocols for Use in
Wadeable Streams and Rivers (EPA/841-B-99-oo2) or Lake and Reservoir
Bioassessment and Biocriteria (EPA 841-B-98-oo7), and/or other scientifically defensible
methods. Interpretation of this provision for wetlands or large rivers may be made using
scientifically defensible methods. Effects to biological populations will be measured by
comparisons to upstream conditions or to appropriately selected reference sites in the
same bioregion if upstream conditions are determined to be degraded.

This revision provides further narrative detail on appropriate assessment procedures for
the waterbodies included in this narrative criterion. It also provides detail on the appropriate way
to interpret the magnitude component of this narrative statement to ensure the criterion is
protective of Tennessee waters. With this specific detail in the water quality standards, the state
can provide for more accurate assessment and corrective actions where needed. Therefore, these
revisions are consistent with the provi sions of 40 CPR § 131.11 and 40 CPR § 131.13.
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12. 1200-4-3-.03(3)(n) was revised to state :

Habitat - The quality of ffistream habitat shall provide for the development of a diverse
aquatic community that meets regionally-based biological integrity goals . Types of
habitat loss include, but are not limited to: channel and substrate alterations, rock and
gravel removal, stream flow changes, accumulation of silt , precipitation of metals, and
removal of riparian vegetation. For wadeable streams, +!he instream habitat within each
subecoregion shall be generally similar to that found at reference streams. However,
streams shall not be assessed as impacted by habitat loss if it has been demonstrated that
the biological integrity goal has been met.

The revisions to the habitat narrative criterion further enhance Tennessee's abil ity to
provide protection to the State's waters by highlighting the types of habitat alteration that are
covered by this criterion. This provision is consi stent with the CWA and 40 CFR § 131.11.

13. 1200-4-3-.03(3)(0) was added and state s:

Flow - Stream or other waterbody flows shall support the fish and aquatic life criteria.

The inclusion of this new narrative criterion language for flow further enhances
Tennessee ' s ability to provide protection for designated and existing uses of the State' s waters.
The addition of flow as a criterion provides the State a specific mechanism by which to ensure
that appropriate flows are maintained for those purposes. In the State 's Response to Public
Comments, Tennessee stated:

Comment D-12. The new flow criteria should be deleted because the flow is not a
"quality" criterion. Removal of flow causes other criteria to be violated, which should be
the mechanism for regulating it.

Response: We do not agree. Certainly, if a stream is being used for boating and a water
diversion or withdrawal causes it to go dry, then the recreational use is lost. The lack of
water is the impairment. even though other criteria may also be violated.

Flow alteration is caused by activities that the department regulates in many instances.
We consider having criteria for flow to be appropriate.
Comment G-19. The biological integrity criterion should be modified to add that in
addition to physical alterations, removal of water is an activity that can impact aquatic
communities.

Response: We consider the removal of water to be a type of physical alteration. The new
flow criterion in 1200-4-3-.03(0) makes it clear that flows cannot be altered to the extent
that fish and aquatic life criteria are [no] longer met.

In addition to the respon ses provided above by Tennessee, which are intended to
demonstrate how the new flow criterion will provide protection for designated and existing uses,
habitat and biological integrity can be impacted by now in a way that can be detrimental to the
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use, not to mention impacting specific chemical parameters (i.e., dissolved oxygen and
temperature). Whereas parameters such as dissolved oxygen and temperature have specific
numeric values associated with levels that support a specific designated use, the inclusion of the
new minimum flow language in 1200-4-3-.05(4) will be critical to Tennessee's ability to
interpret the narrative flow criteria in 1200-4-3- .03(3)(0), as well as other narrative-based criteria
in the water quality standards. Further discussion of 1200-4-3-.05(4), which contained revisions
related to minimum flows, is included as part of the review for item # 28 of this document.
Tennessee 's decision to specify flow as a narrative criterion in the water quality standards
regulations is within the scope of EPA's regulations, which allow for narrative criteria, and will
allow the State to make water quality decisions, such as permitting and antidegradation.

This provision is consistent with the CWA and 40 CFR § 131.11.

14. 1200-4-3- .03(4)(b) was revised to state:

pH - The pH value shall lie within the range of 6.0 g to 9.0 and shall not fluctuate more
than 1.0 unit in this range over a period of 24 hours .

At the time of agency action on Tennessee's water quality revisions on September 30,
2004, EPA chose to defer action on the then revised pH criterion lower bound of 5.5 standard
units for this provision. During the most recent triennial review, Tennessee reevaluated this
portion of the pH criterion section for the Recreation use and deleted the 2004 pH lower bound
of 5.5 standard units after the State determined that 6.0 standard units, the pH criterion value that
EPA Region 4 had previously reviewed and approved prior to the September 30, 2004 action,
and the applicable pH criterion for CWA purposes, was, in fact, the appropriate criterion for the
Recreation use. Because EPA did not act on the September 30, 2004 revisions to the pH lower
bound of 5.5 standard units , the pH criterion currently effective for CWA purposes is the
statewide range of 6.0-9 .0 standard units adopted by Tennessee prior to the September 23,2003
adoption and approved by EPA prior to the September 30, 2004 action. Because the current
criterion is identical to the criterion previously reviewed and approved by EPA, there is no new
or revised pH lower bound for the Recreation use before the Agency requiring EPA action. EPA
notes for the sake of clarity that the pH criterion range of 6.0-9.0 standard units previously
adopted by the State and approved by EPA prior to the September 30, 2004 action remains the
applicable pH criterion for the Recreation use effective for CWA purposes.

15. 1200-4-3- .03(4)(d) was revised to state:

Total Suspended Solids, Turbidity or Color - There shall be no total suspended solids,
turbidity or color in such amounts or character that will result in any objectionable
appearance to the water, considering the nature and location of the water.

The inclusion of language regarding total suspended solids further refines the protection
provided by this narrative criterion prov ision. The addition of this language provides a specific
parameter for protection of Tennessee waters. With this specific detail in the water quality
standards. the state can provide for more accurate assessment and corrective action s where
needed to ensure protection of the designated uses. This is consistent with 40 CFR § 131.11.
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16. 1200-4-3-.03(4)(t) was revised to state:

Coliform - The concentration of the E. coli group shall not exceed 126 colony forming
units per 100 ml, as a geometric mean based on a minimum of 5 samples collected from a
given sampling site over a period of not more than 30 consecutive days with individual
samples being collected at intervals of not less than 12 hours. For the purposes of
determining the geometric mean, individual samples having an E. coli concentration of
less than 1 per 100 ml shall be considered as having a concentration of 1 per 100 ml.

Additionally, the concentration of the E. coli group in any individual sample taken from a
lake, reservoir, State Scenic River, ef' Exceptional Tennessee Water or ONRW Tier II or
III stream (1200-4-3-.06) shall not exceed 487 colony forming units per 100 ml. The
concentration of the E. coli group in any individual sample taken from any other
waterbody shall not exceed 941 colony forming units per 100 ml.

In the State's Response to Public Comments, Tennessee stated:

Comment B-S. In the exi sting regulation, the E. coli criterion for any Tier 2 water is set
at 487. The new proposal would change the characteristics for high quality waters. If
some of these waters are no longer Tennessee Exceptional Waters under the revisions, the
E. coli criterion would be raised to 941. What is Tennessee 's basis for being comfortable
with the lowering the criteria in these waters[?]

Response: The commenter is correct that under the proposed new characteristics for
Tennessee Exceptional Waters, some waters that might have been considered Tier 2
under the previous rule, will no longer be captured, thus changing the E. coli criterion for
those streams. It is also true that the changes will cause other streams, not previously
captured as Tier 2 under the old rule, to now be Exceptional Tennessee Waters under the
new rule . There will clearly be some exchange of streams between the old and new
categories.

The main difference between the old and new characteristics is in the area of biological
integrity and presence of listed species. Thus, any changes will be made more on the
basis of the fish and aquatic life use, rather than recreational uses. The 941 criterion for
streams is clearly within the range EPA considers acceptable for recreational use.

The use of two values reflects a difference in the confidence level, which is related to the
frequency of use, selected by the State to be protective of the recreation level associated with
each category of water. The frequency of recreation associated with waters known as "lake,
reservoir , State Scenic River, Exceptional Tennessee Waters , or ONRW" is expected to be
higher than that of the remaining waters in the state, and thus a more stringent maximum
criterion value is used for this specific subset of state waters. Therefore, even though the names
used for the different antidegradation classifications have changed, the two criterion maximums
remain EPA's reconunended values for their respective levels of recreation. and are still
considered by EPA to be protective of the recreational use. Thi s revision is consistent with the
CWA and Part 131.
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17. 1200-4-3-.03(4)(h) now states:

Nutrients - The waters shall not contain nutrients in concentrations that stimulate aquatic
plant and/or algae growth to the extent that the public's recreational uses of the
waterbody stream or other downstream waters are detrimentally effected affected. Unless
demonstrated otherwise, the nutrient criteria found in 1200-4-3-.03(3)(ik) will be
considered adequately protective of this use.

Tennessee continues to refine and develop both their nutrient expertise and subsequent
implementation of this provision by making revisions to their voluntary nutrient criteria
development plan. This plan was most recently revised and submitted to EPA for mutual
agreement in September 2007. Mutual agreement on the revised plan was reached
September 25,2007. With regard to the specific revisions above, Tennessee revised the nutrient
narrative to clarify that all waterbodies are intended to be addressed by this provision, in addition
to the minor editorial revision. These revisions are consistent with the CWA and Part 131.

18. 1200-4-3-.03(4)(i) now states:

Nutrient Response Criteria for Pickwick Reservoir: those waters impounded by Pickwick
Dam on the Tennessee River. The reservoir has a surface area of 43,100 acres at full
pool, 9,400 acres of which are within Tennessee. Chlorophyll a (corrected, as described
in Standard Methods for the Examination of Water and Wastewater, 20th Edition, 1998):
the mean of the photic-zone (See definition) composite chlorophyll a samples collected
monthly April through September shall not exceed 18 ygtl, as measured over the deepest
point, main river channel, dam forebay.

Tennessee chose to adopt the same criterion for Pickwick Lake, an interstate lake shared
by Tennessee and Alabama, which Alabama adopted as part of its own rulemaking process on
April 9, 2002. The criterion adopted by Alabama for Pickwick Lake was approved by EPA on
March 10,2004. As outlined in EPA's March 10,2004 approval letter to Alabama Department
of Management (ADEM), "The State has appropriately adopted site-specific chlorophyll a
criteria for these lakes based on historical data and scientific research to reflect local conditions
consistent with EPA's regulations and guidance. The State's approach results in criteria values
that protect the designated uses for each of these lakes." Based on email correspondence dated
July 2,2007, and included as Attachment B, TDEC concurred with ADEM's rationale for the
chlorophyll a criterion and did not wish to provide any additional supporting materials.

The only difference in language is the use of the phrase "over the deepest point" versus
Alabama's "at the deepest point." In practice the two locations are meant to represent the same
compliance point, Tennessee choose the term "over" to prevent confusion in meaning among the
public that had arisen during Alabama's rulemaking process.

The designated uses which apply to the Tennessee River (Pickwick Lake) within
Alabama include Public Water Supply, Swimming, and Fish and Wildlife. The designated uses
which apply to the Tennessee River within Tennessee include Domestic Water Supply, Industrial
Water Supply, Fish and Aquatic Life, Recreation, Livestock Watering and Wildlife, and
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Irrigation. Therefore, Tennessee's addition of a chlorophyll a criterion for Pickwick Lake is
consistent with the CWA and 40 CFR Part 131.

19. 1200-4-3-.03(4)0) was revised to incorporate updated numeric values and carcinogenic status
into the criteria table. The revisions are summarized in Attachment C.

The revised criteria reflect the updated scientific information and EPA's CWA section
304(a) recommended guidance values contained in EPA's 2006 National Recommended 304(a)
Water Quality Criteria.

20. The last paragraph of 1200-4-3-.03(4)(1) was revised to state:

...For substances for which the public heath concern is based on toxicity, a "do not
consume" advisory will be considered warranted when average levels of the substance in
the edible portion of fish exceed U.S. Food and Drug Administration (FDA) Action
Levels or EPA national criteria. Based on the rationale used by FDA or EPA for their
levels , the Commissioner may issue precautionary advisories at levels appropriate to
protect sensitive populations.

This revision has been determined not to be subject to 303(c) review because fish
consumption advisories are not part of the water quality standards and therefore the basis for
issuing a fish consumption advisory is not a water quality standard under 303(c) of the CWA. A
state has the option to choose whether or not to include fish consumption advisories in the
management of a state 's water resources. We are recommending that we not take action with
regard to this provision. When the revised standards are updated on EPA's water quality
standards Repository of Documents page, the Region will make sure to list the provisions that
have not been acted on under 303(c) of the CWA, such as this one.

21. 1200-4-3-.03(4)(m) was added and states:

Flow - Stream flows shall support recreational uses.

The inclusion of this new narrative criterion language for flow further enhances
Tennessee's ability to provide protection for designated and existing uses of the State's waters.
The addition of flow as a criterion provides the State a specific mechanism by which to ensure
that appropriate flows are maintained for those purposes. In the State's Response to Public
Comments, Tennessee stated:

Comment D-12. The new flow criteria should be deleted because the flow is not a
"quality" criterion. Removal of flow causes other criteria to be violated, which should be
the mechanism for regulating it.

Response: We do not agree. Certainly, if a stream is being used for boating and a water
diversion or withdrawal causes it to go dry, then the recreational use is lost. The lack of
water is the impairment, even though other criteria may also be violated.
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Flow alteration is caused by activities that the department regulates in many instances.
We consider having criteria for flow to be appropriate.

Comment G-19. The biological integrity criterion should be modified to add that in
addition to physical alterations, removal of water is an activity that can impact aquatic
communities.

Response: We consider the removal of water to be a type of physical alteration. The new
flow criterion in 1200-4-3-.03(0) makes it clear that flows cannot be altered to the extent
that fish and aquatic life criteria are [no] longer met.

In addition to the responses provided above by Tennessee, which are intended to
demonstrate how the new flow criterion will provide protection for designated and existing uses,
habitat and biological integrity can be impacted by flow in a way that can be detrimental to the
use, not to mention impacting specific chemical parameters (i.e., dissolved oxygen and
temperature). Whereas parameters such as dissolved oxygen and temperature have specific
numeric values associated with levels that support a specific designated use, the inclusion of the
new minimum flow language in 1200-4-3-.05(4) will be critical to Tennessee's ability to
interpret the narrative flow criteria in 1200-4-3-.03(4)(m), as well as other narrative-based
criteria in the water quality standards. Further discussion of 1200-4-3-.05(4), which contained
revisions related to minimum flows, is included as part of the review for item # 28 of this
document. Tennessee's decision to specify flow as a narrative criterion in the water quality
standards regulations is within the scope of EPA's regulations, which allow for narrative criteria,
and will allow the State to make water quality decisions, such as permitting and antidegradation.

This provision is consistent with the CWA and 40 CPR § 131.11.

C. Changes within 1200-4-3-.04 Definitions
The definitions were reorganized as part of this rulemaking but the following only addresses
individual definitions which had revisions to the language itself.

22. 1200-4-3-.04(4) was separated into a revised (3) and (4):

ill Degradation - The alteration of the properties of waters by the addition of pollutants
or removal of habitat.

<4) De Minimis - Alterations other than those fi6f-resulting in the condition of pollution or
new domestic wasterwater discharges, that represent either a small magnitude or a short
duration shall be considered a de minimis impact and will not be considered degradation~

are of a tempOraF)' nature or those alterations haYing de minimus impact (no measurable
or less than 5 percent loss of assimilati'le capacity) will not be considered degradation for
purposes of implementing the antidegradation policy. Discharges other than domestic
wastewater will be considered de minimis if they are temporary or use less than five
percent of the available assimilative capacity for the substance being discharged. Water
withdrawals will be considered de minimis if less than five percent of the 7010 flow of
the stream is removed <the calculations of the low flow shall take into account existing
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withdrawals). Habitat alterations authorized by an Aquatic Resource Alteration Pennit
(ARAP) are de minimis if the division finds that the impacts are offset by a combination
of impact minimization and/or in-system miti1!ation.

If more than one activity has been authorized in a segment and the total of the impacts
uses no more than ten percent of the assimilative capacity, available habitat, or 7010 low
flow, they are presumed to be de minimis . Where total impacts use more than ten percent
of the assimilative capacity, available habitat, or 7010 low flow they may be treated as
de minimis provided that the division fmds on a scientific basis that the additional
degradation has an insignificant effect on the resource and that no single activity is
allowed to consume more than five percent of the assimilative capacity, available habitat
or 7010 low flow. Degradation 'Nill not be considered de minimJ:ls if a sl:lbstantialloss
(more than 50 percent) of assimilati'/e capacity has already occl:lrred.

An analysis of the revi sions to the defmition of degradation, and subsequent addition of a
de minimis definition, will be discussed as part of item # 30 within this document. Item #30
provides more detail as well as relevant attachments.

23. 1200-4-3-.04(6), (7), and (12) were revised to state:

(6) Epilimnion - The upper layer of water in a thermally stratified lake or reservoir. This
layer consists of the warmest water and has a fairly unifonn (constant) temperature.

(7) Hypolimnion - The lowest layer in a thennally stratified lake or reservoir. This layer
consists of colder, more dense water, has a constant temperature and no mixing occurs.
The hypolimnion of a eutrophic lake is usually low or lacking in oxygen.

(12) Stratification - The tendency in lakes and reservoirs for distinct layers of water to
fonn as a result of vertical change in temperature and, therefore, in the den sity of water.
During stratification, dissolved oxygen, nutrients, and other parameters of water
chemistry do not mix well between layers, establishing chemical as well as thennal
gradients.

By explaining the terms used in the temperature criterion section (l200-4-3-.03(3)(e»,
the State is providing specific information to ensure that the criteria are protective of the
designated use. This is consistent with the provisions of 40 CFR § 131.11.

24. 1200-4-3-.04(9) was revised to state:

Photic Zone - the region of water through which light penetrates and where
photosynthetic organisms live.

By explaining the term used in the nutrient response criterion for Pickwick Reservoir
section (l200-4-3-.03(4)(i», the State is providing specific information to ensure that the
criterion is protective of the designated use. Thi s is consistent with the provi sions of 40 CFR §
131.11.
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25. 1200-4-3-.04(14) was revised to state:

Thermocline - The middle layer in a thermally stratified lake or reservoir. In this layer
there is a rapid decrease in temperature with depth. Also called the metalimnion.

This definition provides additional information on lake terminology and is consistent
with the provisions of 40 CFR § 131.11 and 40 CFR § 131.13.

26. 1200-4-3-.04(15) was revised to state:

Wadeable streams - Streams that can be sampled using a hand held, one meter square or
smaller kick net without water and materials escaping over the top of the net.

By explaining the term used in various revisions to criteria within Chapter 1200-4-3, the
State is providing specific information to ensure that the criterion is protective of the designated
use. This is consistent with the provisions of 40 CFR § 131.11.

D. Changes within 1200-4-3-.05 Interpretation of the Criteria
27. 1200-4-3-.05(2) was revised to state:

The effect of treated sewage or waste discharge on the receiving waters shall be
considered beyond the mixing zone except as provided in this paragraph. after they are
Hlixed with the waters and beyoRd a reasoRable ZORe of immediate effect. The extent to
which this is practicable depends upon local conditions and the proximity and nature of
other uses of the waters. Such mixing zones (See definition) shall be restricted in area and
length and shall not (i) prevent the free passage of fish or cause aquatic life mortality in
the receiving waters; (ii) contain materials in concentrations that exceed recognized acute
criteria toxicit~, le..'els; beyond the zone immediately surrounding the outfall; for biota
reflreseRtatiye of the aquatic commuRit~, iR the receiYiRg 'Haters; (iii) result in offensive
conditions; (iv) produce undesirable aquatic life or result in dominance of a nuisance
species; (v) endanger the public health or welfare; or (vi) adversely affect the reasonable
and necessary uses of the area; (vii) create a condition of chronic toxicity beyond the
edge of the mixing zone; aftd (viii) adversely affect nursery and spawning areas; or (ix)
adversely affect species with special state or federal status.

Page 5-1 of the WQS Handbook states "[rnjixing zones should not be permitted where
they may endanger critical areas (e.g., drinking water supplies ...areas with sensitive biota)."
The inclusion of this new language supplements Tennessee's previous protections with regards
to mixing zone location, specifically, those waters with species of special state or federal status.
This provision is consistent with the CWA and 40 CFR Part 131.11.

28. 1200-4-3-.05(4) was revised to state:

Water quality criteria for +he fish and aquatic life and livestock watering and wildlife
criteria set forth shall generally be applied on the basis of the following stream flows:
unregulated streams - stream flows equal to or exceeding the 7-day minimum, lO-year
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recurrence interval; regulated streams - all flows in excess of the minimum critical flow
occurring once in ten years as determined by an anaJ~rsis of records of operation and
appro't'ed by the COffiffiissioner of the Tennessee Department of Enyironment and
Conseryation division. However, criteria that are wholly or partially based on direct
measurements of ambient aquatic conununity health, such as the nutrient, biological
integrity, and habitat criteria for the fish and aquatic life use, shall support the designated
use. These criteria should be considered independent of a specified minimum flow
duration and recurrence. All other criteria shall be applied on the basis of stream flows
equal to or exceeding the 30 day minimum ~~ year recurrence interval.

EPA's Technical Support Document for Water Quality-based Toxics Control
[EPN505/2-90-00I, March 1991] (TSD) includes recommendations for using specific flows to
implement toxics criteria to establish wasteload allocations (WLAs) and Total Maximum Daily
Load s (TMDLs) for streams. Through the use of a reconunended flow (or design flow) from the
TSD in developing WLAs or TMDLs for streams, the criteria are expected to be protected during
the vast majority of envirorunental conditions, including conditions where the stream flows are
equal to or exceed the critical flow . The recommended flows in the TSD for implementing the
criteria for certain pollutant categories are based on protection against the effects of the
pollutants in consideration of the duration of exposure.

The TSD reconunends using flows equal to the 30-day minimum, 5-year recurrence
interval (3OQ5) for implementing criteria to protect human health from non-carcinogenic
substances. This recommendation is based on the rationale that the human health effects from
non-carcinogens are associated with a short-term duration of exposure (i.e ., 90 days or less) .

With respect to interpretation of criteria for all of the State' s designated uses other than
fish and aquatic life and livestock watering (i.e ., "All other criteria") , the revision above provides
additional protection to that which was previously adopted by the State. "All other criteria" were
prev iously applicable for flows equal to or exceeding the 30 day minimum 2 year recurrence
interval (30Q2), which is a statistical representation of the vast majority of potential flow
conditions for streams. For all streams, the 3OQ5 represents a lower flow value than the 30Q2.
Therefore, the above revision maintains protection for flows equal to or exceeding the 30Q2 and
adds protection for flow s that are equal to or exceed 30Q5 but are less than the 30Q2.

EPA has not publi shed specific guidance with respect to the appropriate instream flows
for use in the application of nutrient, habitat, or biological integrity criteria. Generally, the
expression of the duration of nutrient criteria may dictate the most appropriate instream flow
stati stic that could be used to apply the criteria for a given set of circumstances. However, with
respect to interpretation of criteria that are "wholly or partially based on direct measurements of
ambient aquatic community health," Tennessee has cho sen not to set a specified minimum flow
duration and recurrence. Page III of EPA's July 2000 Nutrient Criteria Technical Guidance
Manual for Rivers and Streams (EPA-822-B-OO-002) states the following with regards to low
flow provi sions:

State and Tribal water quality standards should protect water quality for the designated
and existing uses in critical low-flow situations. States and Tribes may, however,
designate a critical low-flow below which numerical water quality cr iteria do not apply.
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When reviewing standards, State s and Tribes should review their low-flow provisions for
conformance with EPA guidance.

Tennessee's decision to specify minimum flows as a specific criterion in the water
quality standards regulations is within the scope of the above guidance. The inclusion of the new
flow criteria in 1200-4-3-.03(3)(0) and 1200-4-3-.03(4)(m) will be critical to Tennessee's ability
to support those narrative criteria (i.e ., nutrient, habitat, and biological integrity) which are
intended to apply regardless of a minimum flow duration and recurrence. With specific criteria
in place for flow, as well ensuring maintenance of certain flows, protection will be provided for
the designated and existing uses of the State' s waters.

The response to comments included below gives additional detail regarding the intended
application of the new and revised flow criteria language.

In the State' s Response to Public Comments, Tennessee stated:

Comment G-22. The new flow criterion should be modified to require the maintenance
of natural flow regimes and the habitats of the full range of species that might be
expected to occur there.

Response: We believe the simpler language proposed by the department will provide the
flexibility needed to protect the important resource values of the individual waters,
whether or not the flow regime is "natural."

Comment G-23. How would the new flow criterion be interpreted in intermittent streams
or other streams that go dry from time to time.

Response: The commenter is correct that many streams go dry from time to time due to
natural cond itions. When those streams would have enough flow to maintain aquatic life,
the criteria would prevent them from being altered to the extent that they would no longer
support that aquatic life.

Because of the interrelated nature of the protections afforded by the nutrient, habitat, and
biological integrity criteria, as well as the impact of flow on these three aspects of aquatic life
protection, Tennessee has specifically stated that the application of these criteria is "independent
of a specified minimum flow duration and recurrence" in order to ensure that their standards
protect water quality for the designated and existing uses. Furthermore, the effect of these
criteria on fish and aquatic life in streams is dependent on the duration of exposure, which may
vary from a short-term period (i.e., 90 days or less) to a long-term period (i.e., a growing season
as long as seven months). The application of Tennessee' s nutrient, habitat, and biological
integrity criteria for " independent of a specified minimum flow duration and recurrence" is
expected to provide protection for the fish and aquatic life use for any duration of exposure and
within the flexibility available to a state in 40 CFR 131.13 for inclusion of low flow policies in
state water quality standards.

19



At the time of agency action on Tennessee's water quality revisions on September
30, 2004, and following Tennessee's request, EPA chose to defer action on the revision to the
instream design flow of 30Q5 for the application of water quality criteria. During the current
triennial review, Tennessee reevaluated this provision. Because EPA deferred action on this
revision, the implementation of this provision, as effective for CWA purposes, was consistent
with the language previously approved by EPA. Now the revision above is consistent with the
State' s intent for the criteria contained in 1200-4-3-.03(3)(k),(m), and (n) and is consistent with
the CWA and 40 CFR Part 131-. We recommend approval of the language, as submitted to us on
July 20,2007. This effectively concludes our review of this provision, as contained in the
State' s October 24,2003 and July 20,2007 submissions.

29. The heading on the detection level table within 1200-4-3-.05(8) was revised to state:

REQUIRED METHOD DETECTION LEVELS [ROLl (ugll)
(Approved EPA Methods Must Be Used)

The inclusion of the new language further enhances Tennessee's ability to provide
prote ction to the State's waters. This provision is consistent with the Clean Water Act and 40
CFR Part 131.

E. Changes within 1200-4-3-.06 Antidegradation Statement
30. Due to the extent of the revi sions and subsequent analysis, Attachment D has been included
to summarize the previous language, as approved on September 30, 2004, and Attachment E has
been included to summarize the language adopted on October 24, 2006. The following
discussion addresses the analysis of the revisions to 1200-4-3-.04(3), 1200-4-3-.04(4), and 1200­
4-3-.06, submitted by the State on July 20, 2007.

During the 2006 triennial review, Tennessee has revised its antidegradation policy and
implementation framework for each tier of the antidegradation statement. The new framework is
established in 1200-4-3-.06 Paragraphs (1) through (7).

Paragraph (1) contains the antidegradation policy statement for protection of existing
uses, the antidegradation policy statement for protection of high quality waters, and the pol icy
statement for implementation of the antidegradation policy regarding consistency with activities
authorized under § 3 J6 of the Clean Water Act (CWA). This Paragraph also addresses "sources
exempted from permit requirements under the Water Quality Control Act," e.g., nonpoint
sources, and describes the organization of the implementation methodology for the various tiers
of protection in the Tennessee water quality standards.

Paragraph (2) contains the State's antidegradation statement for protection of existing
uses.

Paragraph (3) contains the State's antidegradation statement for waters of the State with
available conditions, i.e., a portion of the high quality waters in the State.
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Paragraph (4) contains the State's selection criteria and antidegradation statement for
Exceptional Tenne ssee Waters, i.e., the remaining portion of the high quality waters in the State.

Paragraph (5) contains the State 's designation process, antidegradation policy statement,
and the listing of Outstanding National Resource Waters in the State.

Paragraph (6) contains statements relating to requirements for wastewater treatment for
discharges of "municipal sewage, industrial waste, or other waste. "

Paragraph (7) contains statements relating to cooperation between the State and federal
agencies authorized to carry out provisions of the CWA.

All references to "Tier I." 'Tier II," and "Tier III" waters in the antidegradation policy
and implementation statement were deleted.

In addition, the State revised definitions for two of the terms that are used to determine
compliance with implementation of the antidegradation policy . The terms "degradation" and "de
minimis" are defined in 1200-4-3-.04(3) and (4), respectively. The revised portions of these two
definitions are reviewed in the context of the provisions of the antidegradation statement that
refer to these terms , starting on page 35.

In the presentation or discussion of Tennessee' s antidegradation statement below, any
text shown in bold was either added as a new provision or as a revision to the previously adopted
and EPA-approved provisions of Tennessee 's water quality standards. EPA approved the
previously adopted version of the antidegradation statement on September 30,2004.

EPA, in a letter dated December 3, 2007 , from James D. Giattina, Director, Region 4
Water Management Div ision, to Paul Davis, Director, Tennessee Division of Water Pollution
Control (the December 3,2007 letter), requested additional information regarding the State's
implementation of the Tennessee Antidegradation Statement. See Attachment G. EPA received
the State's responses to those questions in a letter dated February 27,2008, from Paul Davis,
Director, Tennessee Division of Water Pollution Control, to James D. Giattina, Director, EPA
Region 4 Water Management Division (the February 27,2008 letter) . See Attachment H. The
information provided in the State's February 27, 2008 letter was used to supplement the
information and documents submitted with the State 's new and revised water quality standards
adopted during the 2006 triennial review .

1200-4-3-.06 Paragraph (l)

It is the purpose of Tennessee's standards to fully protect existing uses of all surface
waters as established under the Act. Existing uses are those actually attained in the water
body on or after November 28, 1975. Additionally, the Tennessee Water Quality
Standards shall not be construed as permitting the degradation (see definition) of high
qualit y surface waters. Where the quality of Tennessee waters is better than the level
necessary to support propagation of fish, shellfish, and wildlife, and recreation in
and on the water, that quality will be maintained and protected unless the state
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finds, after intergovernmental coordination and public participation, that lowering
water quality is necessary to accommodate important economic or social
development in the area in which the waters are located.

Sources exempted from permit requirements under the Water Quality Control Act should
utilize all cost-effective and reasonable best management practices. Activities that cause
or contribute to non-compliance with a water quality standard will not be allowed.
Activities proposed for waters that are not identified as either being Exceptional
Tennessee Waters (1200-4-3-.06(4» or Outstanding National Resource Waters
(1200-4-3-.06(5», will be evaluated on the basis of 1200-4-3-.06(2) and (3).

Where new or increased temperature alterations are proposed, a successful
demonstration as determined by the state under Section 316(a) of the Clean Water
AC4 33 U.S.c. §1326, shall be considered to be in compliance with this section.

Analysis of 1200-4-3-.06 Paragraph (1)

The first three sentences of this Paragraph were retained from the previous water quality
standards.

The fourth sentence was added to include the overall policy for protection of high quality
waters, which include waters with available conditions and Exceptional Tenne ssee Waters. This
provision may have been inadvertently deleted from the standards during the previous triennial
review , when the State first incorporated the details of the antidegradation statement into 1200-4­
3-.06. In the State's Response to Public Comments, Tennessee stated:

Comment K-l: In moving things around, Tennessee seems to have lost some of the
elements of its previous umbrella statement of purpose for the antidegradation policy.

Response : We agree and will make this change in 1200-4-3-.06(1).

The new provision is almost identical to the first sentence of the federal policy for
protection of high quality waters at 40 CFR § 131.12(a)(2) . The differences between the two
regulations do not result in a change in effect or meaning from the federal provision. For
example, Tennes see 's standards include the phrase "Where the quality of Tennessee waters is
better than the level necessary to support propagation of fish, shellfish, and wildlife, and
recreation in and on the water, . . ." and the federal provision states, "Where the quality of the
waters exceed levels necessary to support propagation of fish, shellfish, and wildlife and
recreation in and on the water, . . .." Minor differences between the two are not significant. In
the State's Response to Public Comments, Tennessee made several statements that clarify the
waters in the State to which this portion of the antidegradation policy will apply. These include
the following:

Comment K-3: 1200-4-3-.06( I) suggests that the state must make a determination of
social and economic need when authorizing degradation in water other than Exceptional



Tennessee Waters. This should be clarified to indicate that such a determination is
restricted to Exceptional Tennessee Waters.

Response: The proposed language in 1200-4-3-.06(1) is accurate. Where water quality
exceeds the level needed to maintain uses, the state must make a determination that the
change in water quality is in the public interest. The suggested change would likely be
disapproved by EPA.

Comment K-ll: The proposed category of Exceptional Tennessee Waters should be
called "High Quality Waters" instead.

Response: The suggested change would reestablish the type [of] confusion we are trying
to avoid. Under the federal regulation, our "Available Waters" category is also
considered "high quality."

Also , in a letter dated March 23, 2007 , from Paul E. Davis, Director, Tennessee Division
of Water Pollution Control, to James D. Giattina, Director, EPA Region 4 Water Management
Division (the March 23, 2007 letter), the State clarified the applicability of this provision, as
follows:

Our protections for high quality waters are no less stringent than the federal requirements
as demonstrated by the fact that the exact federal language found in 40 CFR 131.12(a)(2)
is repeated in the first paragraph [12oo-4-3-.06(1)J. The description of high quality
waters given in that passage clearly applies to the category later described as Available
Conditions [1200-4-3-.06(3)]. But to be clear about this, when a permit applicant seeks
to degrade the high quality parameter(s) of Available Conditions waters, ifwe grant the
application, we have made the determinations required by 12oo-4-3-.06( 1), including the
determination that there is economic or social necessity for the degradation.

In consideration of the above, EPA finds that this policy statement is consistent with 40 CFR §
131.12(a)(2).

The fifth and sixth sentences were retained from the previous water quality standards.

The seventh sentence was added to refer to the new framework of 1200-4-3 -.06 for
detail s of implementing the State's antidegradation policy for proposed activities affecting water
quality: Paragraph (4) - Exceptional Tennessee Waters, Paragraph (5) - Outstanding National
Resource Waters, and Paragraphs (2) and (3) - all other waters.

The eighth sentence was added as a new provi sion in the Tennessee antidegradation
policy statement during the 2006 triennial review and provides consi stency with
40 CFR § 131.12(a)(4), which states, " In those cases where potential water quality impairment
associated with a thermal discharge is involved, the antidegradation policy and implementing
method shall be consistent with section 316 of the Act." Tennessee ' s antidegradation policy did
not include a statement that addressed the 40 CFR § 131.12(a)(4) provision prior to this triennial
review.
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EPA has interpreted this part of the federal antidegradation policy in the Water Qual ity
Standards Handbook, Second Edition, August 1994, EPA-823 -B-94-005a, as follows :

The requirement for potential water quality impairment associated with thermal
discharges contained in section 131.12(a)(4) of the regulation is intended to coordinate
the requirements and procedures of the antidegradation policy with those established in
the Act for setting thermal discharge limitations. Regulations implementing section 316
may be found at 40 CFR 124.66. The statutory scheme and legislative history indicate
that limitations developed under section 316 take precedence over other requirements of
the Act.

The provis ions of 40 CFR § 131.12(a)(4) are "intended to coordinate the requirements
and procedures of the antidegradation policy with those established in the CW A for setting
thermal discharge limitations. . . . The statutory scheme and legislative history indicate that
limitations developed under section 316 take precedence over other requirements of the CWA."
EPA Advance Notice of Proposed Rulemaking, 63 FR 36787 (July 7,1998) . If a proper showing
is made under CWA § 316, the federal policy allows NPDES permits to contain thermal effluent
limitations which are less stringent than those which might otherwise be required under CW A §
301(b)(l)(C) to implement State antidegradation requirements. The revision to Tennessee' s
antidegradation policy simply states this in another way, in that where "new or increased
temperature alterations are proposed," a State determination that these alterations comply with
CWA § 316 requirements is considered to result in compliance with the provi sions of
1200-4-3-.06.

1200-4-3-.06 Paragraph (2)

Unavailable conditions exist where water quality is at, or fails to meet, the criterion
for one or more parameters. In unavailable conditions, new or increased discharges
of a substance that would cause or contribute to a condition of impairment will not
be allowed. Where impairment by habitat alteration exists, additional significant
loss of habitat within the same area of influence shall not be authorized unless
avoidance, minimization, or in-system mitigation can render the impact de minimis.

[This is a restatement of the Tier 1 provision which was deleted from Paragraph (1):

"In bodies of water identified as Tier I by the Division, existing uses will be maintained
by application of the General Water Quality Criteria. In Tier I waters found to not meet
water quality standards for a substance, new or increased discharges of that substance
will not be allowed: ']

Analysis of 1200-4-3-,06 Paragraph (2)

This Paragraph comprises the State's antidegradation statement for protection of existing
uses. It addresses the protection of existing uses in relation to point source discharges to State
waters as well as water withdrawals and alteration of habitat, such as dredging and/or filling
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activities regulated under the State's ARAP program. EPA's analysis of the new and revised
provisions relating to de minimis determinations starts on page 35.

For point source discharges, if a water quality criterion (or multiple criteria) for a
substance (substances) is (are) not being met. the methodology requires that "new or increased
discharges of a substance that would cause or contribute to a condition of impairment will not be
allowed." This provision addresses the potential for additional lowering of water quality by
point source discharges to waters where (1) there is no assimilative capacity for a parameter(s),
or (2) a water body fails to meet applicable water quality criteria for a parameter(s). In the
State's Response to Public Comments, Tennessee stated:

Comment C-6: If the status of a stream under the antidegradation policy is unknown,
then the default presumption should be that it is high quality.

Response: Our current antidegradation implementation procedure is based on the need to
accurately characterize the proper category for a stream before considering authorization
of an activity. Some of the revisions we have proposed would relieve the administrative
burden on the state by simplifying the characteristics of high quality waters.

Comment C-7: If the status of a stream under the antidegradation policy is unknown,
then the default presumption should be that it is not high quality.

Response: An antidegradation policy with default presumption that streams are not high
quality would invite federal disapproval of Tennessee's implementation procedures. We
cannot recommend this course of action.

During the permitting process for a new or expanded discharge, the State will make a
determination as to whether a receiving water is one with unavailable conditions, available
conditions or whether the water body qualifies for protection as an Exceptional Tennessee Water.
That determination will govern which set of requirements apply to the antidegradation
implementation process. EPA's December 3,2007 letter included the following questions in
regard to the State's process to identify waters with unavailable conditions:

For waters where little or no ambient water quality information is available, how will the
State make a determination that a receiving stream has either unavailable or available
conditions? Once a determination is made that a receiving stream has unavailable
conditions during the NPDES or other permitting processes, is that water body added to
the CWA section 305(b) and/or 305(b) lists for the State?
In the February 27, 2008 letter, the State responds:

Where no water quality data exists for a receiving stream, the division presumes that the
water has available conditions and any applicant must meet the requirements of 1200-4­
3-.06(3). For new or expanded discharges or activities, the division uses the criteria in
1200-4-3-.06(4)(a) to determine whether or not the water is considered an Exceptional
Tennessee Water. The division determines whether or not a water is impaired based
upon available ambient water quality monitoring data. Streams that are found to be
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impaired are added to the 303(d) list at the time of update . Of course, any antidegradation
determinations would be made based on the actual impairment status as opposed to a
303(d) listing.

EPA also asked that the State provide information regarding the process for public review
of the State 's receiving water determinations. In the December 3,2007 letter, EPA posed the
following question s, "Does the Fact Sheet or Statement of Basis for a proposed permit include
information as to which antidegradation category the receiving stream falls into? Is this part of
what the public then can comment on?" In the February 27,2008 letter. the State responded .
"The NPDES permit rationale does include information on the water quality status of the
receiving water. The public can certainly comment upon the division' s basis for setting permit
limitations and standards.

Tennessee's provision governing waters with unavailable conditions is consi stent with
the approach taken by EPA in the development of Guidance for Water Quality for the Great
Lakes. In the proposed rule, EPA stated:

The first provision of the Great Lakes antidegradation standard differs from the existing
Federal policy in that it explicitly prohibits the lowering of water quality in situations
where either an existing or a designated use is impaired. The Federal policy does not
include the designated use reference. This prohibition is applied on a pollutant by
pollutant basis and serves as a restriction on the specific pollutant or pollutants that are
impairing the designated use. ... While this proposed provision differs from the existing
Federal antidegradation policy on its face, it is not more stringent than section
301(b)(1)(C) of the CW A or the other regulations that EPA has adopted to protect water
quality. . . . Thus the prohibition in the proposed Guidance on the lowering of water in
situations where a designated use is impaired simply brings the antidegradation guidance
into explicit conformance with other regulatory requirements regarding the protection of
water quality. In the context of the whole of the proposed Guidance, this provision
would preclude the lowering of water quality for a pollutant or pollutants in situations
where the concentration of the pollutant or pollutants exceeds the proposed Great Lakes
water quality criteria. 58 FR 20892 (April 16, 1993)

Since "unavailable conditions exist where water quality is at, or fails to meet. the
criterion for one or more parameters," Tennessee's approach as described in Paragraph (2)
applies to a new or increased discharge of each substance or substances that has or have caused a
water body to he impaired or may cause a water body with conditions at criteria levels to be
impaired. Therefore, the requirement that "new or increased discharges of a substance that
would cause or contribute to a condition of impairment will not be allowed" would apply even if
the proposed activity also involved the discharge of other substances for which there is available
assimilative capacity in the receiving water. For example, if a water body was impaired due to
the presence of copper. and a new facility proposed to discharge both copper and zinc to the
water body, the new or expanded discharge would not be allowed unless the discharge of copper
was limited to levels that would not cause or contribute to the impairment. Additionally, even if
the discharge met the "not cause or contribute" requirement for copper. the new or expanded
discharge of zinc would be required to undergo a review based on the water body's classification
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of either having "available conditions" for zinc, or as qualifying for protection as an Exceptional
Tennessee Water.

Therefore, EPA finds that the new and revised provisions of 1200-4-3-.06 Paragraph (2)
relating to the category of waters with unavailable conditions and protection of existing uses are
consistent with 40 CFR § 131.12.

1200-4-3-.06 Paragraph (3)

Available conditions exist where water quality is better than the applicable criterion
for a specific parameter. In available conditions, new or additional degradation for
that parameter will only be allowed if the applicant has demonstrated to the
department that reasonable alternatives to degradation are not feasible.

(a) Analysis of reasonable alternatives shall be part of the application process and
shall include a discussion of the feasibility of all potential alternatives, plus the social
and economic considerations and environmental consequences of each. Alternatives
analyses shall include, at a minimum , completed and accurate Worksheets A and B for
public sector applicants or Worksheets A and G for private system applicants, except
where these worksheets are inappropriate for the activity. in which case applicants may
substitute materials that provide equivalent information. These forms are found in the
EPA guidance document entitled Interim Economic Guidance for Water Quality
Standards: Workbook (EPA 823/B-95-(02) (Economic Guidance). Reasonable
alternatives for the various activities include, but are not limited to the following
actions.

1. Alternatives for discharges include connection to an existing collection system,
land application, water reuse, water recycling, or other treatment alternatives.
For small domestic discharges, connection to an existing system or land
application will be considered preferable.

2. For water withdrawals, alternatives include water conservation, water reuse
or recycling, off-stream impoundments, water harvesting during high flow
conditions, regionalization, withdrawing water from a larger water body, use
of ground water, connection to another water supply with available capacity,
and pricing structures that encourage a reduction in consumption.

3. For activities that cause habitat alterations, alternatives that minimize or
avoid degradation should be explored and explained by the applicant. These
avoidance or minimization activities could include maintaining or enhancing
buffer zones, bridging a stream rather than culverting it, altering the
footprint of a project instead of relocating a stream, or using a culvert
without a bottom, instead of one that is fully concreted.

(b) For authorized new or expanded discharges, a record of the antidegradation
determination(s) will be maintained and will be available for public review. Public
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participation and intergovernmental coordination will be provided in conjunction with
permitting activities.

Analysis of 1200-4-3-.06 Paragraph (3)

This Paragraph comprises the antidegradation statement for waters with available
conditions, which represents a portion of the State's 40 CFR § 131.12(a)(2) waters. EPA ' s
analysis of the new and revised provi sions relating to de minimis determinations starts on page
35.

In the previous triennial review, Tennessee adopted an antidegradation statement for a
category of waters having water qual ity levels for "substances or conditions not currently at or in
violation of water quality standards." This category was renamed in the current triennial review
as waters with available conditions, i.e., waters where "water quality is better than the applicable
criterion for a specific parameter." Although the State' s description of the category was revised,
the methodology was left intact in the regulation in regard to proposed new or expanded point
source discharges to this category of water bodies. We understand the State's intent in making
these changes was to provide clarification in the regulation that high quality waters included
waters within this category and that determinations concerning waters in this category were
governed by a separate and distinct implementation methodology. In the State's Response to
Public Conunents, Tennessee stated:

Conunent C-14: The names of the protection levels under the antidegradation policy
should not be changed.

Response: We understand this comment, but feel that the old naming structure based on
"tiers" led to a number of chronic misconceptions. The new system, while not perfect, at
least goes in the direction of clearing up some of the confusion...

In 2003, the State adopted the following antidegradation decision process for addressing
new or additional degradation due to point source discharges of "substances or conditions not
currently at or in violation of water quality standards":

For substances or conditions not currently at or in violation of water quality standards,
new or additional degradation will only be allowed if the applicant has demonstrated to
the Department that reasonable alternatives to degradation are not feasible. Reasonable
alternatives for discharges include, but are not limited to, connection to an exi sting
collections system, land application, water reuse, or water recycling. For small domestic
discharges, connection to an existing system or land application will be considered
preferable.

The alternatives analysis shall be part of the application process and shall include a
discussion of the feasibility, social and economic considerations, and environmental
consequences of each potential alternative. Alternatives analyses shall include, at a minimum,
completed and accurate Worksheets A and B for public sector applicants or Work sheets A and G
for private system applicants, except where these worksheets are inappropriate for the activity, in
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which case applicants may substitute materials that provide equivalent information. These forms
are found in the EPA guidance document entitled Interim Economic Guidance for Water Quality
Standards: Workbook (EPA 8231B-95-002) (Economic Guidance) .

For authorized new or expanded discharges, a record of the antidegradation
determination(s) will be maintained and will be available for public review. Public participation
will be provided in conjunction with permitting activities.

EPA approved this provision on September 30, 2004.

The 2006 triennial review modification s to the provisions described above did not change
the State's intent to include these waters, which are now called waters with available conditions,
as waters addressed in 40 CFR § 131.12(a)(2) of the federal regulation. In the March 23, 2007
letter, the State addressed the federal antidegradation category of these waters , as follows:

Our protections for high quality waters are no less stringent than the federal requirements
as demonstrated by the fact that the exact federal language found in 40 CFR 131.12(a)(2)
is repeated in the first paragraph LI200-4-3-.06(1)]. The description of high quality
waters given in that passage clearly applies to the category later described as Available
Conditions [1200-4-3- .06(3)]. But to be clear about this, when a permit applicant seeks
to degrade the high quality parameter( s) of Available Conditions waters, if we grant the
application, we have made the determinations required by 1200-4-3-.06(1), including the
determination that there is economic or social necessity for the degradation.

Following is a summary of the methodology applicable to this category of waters , as
referenced in the State ' s currently approved standards, and how Tennessee has implemented this
provision. For additional analysis of the relationship between the State's categories of waters
with unavailab le conditions and waters with available conditions, please see the discussion in
"Analysis of 1200-4-3-.06 Paragraph (2)" starting on page 25.

The currently approved methodology states that if a water body has water quality that is
better than the applicable water quality criteria , lowering of water quality will only be allowed in
cases where the applicant has demonstrated to the Department of Environment and Conservation
that "reasonable alternatives" to degradation are not feasible, taking into account the social and
economic considerations and the environmental consequences of each project alternative.

This methodology represents a "pollutant-by-pollutant" approach to review of proposed
lowering of water quality in waters addressed by 40 CFR § 131.12(a)(2), in that it applies to new
or increased discharge s of substances with water quality that is better than water quality criteria
levels, regardless of whether or not the receiving water body is impaired due to the presence of
other substances not present in the new or increased discharge. In the State' s Response to Public
Comments, Tennessee stated:

Comment K-5: The categories of streams that Tennes see has proposed calling
"Unavailable Waters" and "Available Waters," should be combined and called "Water
Quality Limited Streams ."
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Response: The change suggested by the commenter would require a change from the
parameter-by-parameter approach established in 2003. Additionally, the change
proposed by the commenter would dictate a "no degradation" requirement for all these
streams, as degradation cannot be allowed in water quality limited streams.

Point Source Discharges to Waters with Available Conditions

The current Iy approved methodology for point source discharges to these waters requires
information for each project alternative to be submitted by an applicant, and the information is
required to be presented in the form of two worksheets from "Interim Economic Guidance for
Water Quality Standards" (EPA-823-B-95-oo2, March 1995), or substitute materials in cases
where these worksheets are inappropriate for the proposed activity. For both public and private
sector applicants, the information on worksheets titled, "Pollution Control Project Summary
Information," and "Calculation of Total Annualized Project Costs," is required as part of the
application.

The information provided by the applicant is used by the Department of Environment and
Conservation to determine whether the proposed activity complies with statement of
antidegradation policy in 1200-4-3-.06(1) for waters qualifying for protection under
40 CFR § 131.12(a)(2). In the State' s Response to Public Comments, Tennessee stated :

Comment K-3: 1200-4-3-.06(1) suggests that the state must make a determination of
social and economic need when authorizing degradation in water other than Exceptional
Tennessee Waters. This should be clarified to indicate that such a determination is
restricted to Exceptional Tennessee Waters .

Response: The proposed language in 1200-4-3-.06(1) is accurate . Where water quality
exceeds the level needed to maintain uses, the state must make a determination that the
change in water quality is in the public interest. ..

EPA concludes from this response and the statements made in the State's March 23,2007 letter
that the State's determination concerning proposed lowering of water quality, in a water in this
category, includes analysis of important social and economic development in the area in which
the water is located.

Since the State retained the implementation methodology in effect for waters with
available conditions from the previous version of the water quality standards approved by EPA
on September 30, 2004, EPA is not acting on that methodology as part of this CWA § 303(c)
review. (Only the new and revised provisions submitted by the State are addressed in EPA' s
CWA § 303(c) decision) .

During the 2006 triennial review, the State added "other treatment alternatives" to the list
of reasonable alternative s to be considered by applicant s for new or expanded point source
discharges to waters with available conditions. This adds flexibility for consideration of
alternatives other than connection to an existing collection system, land application, water reuse.
and water recycling on a case-by-case basis.

30



Water Withdrawals from Waters with Available Conditions

In 2006 , the State also revised the antidegradation statement to specifically address
potential degradation resulting from new water withdrawals by requiring a list of alternatives to
be considered if a water withdrawal is proposed from a water bod y with available conditions.
These alternatives include "water conservation, water reuse or recycling, off- stream
impoundments, water harvesting during high flow conditions, regionalization, withdrawing water
from a larger water body. use of ground water, connection to another water supply with available
capacity. and pricing structures that encourage a reduction in consumption." In the State' s
Respon se to Public Comments. Tennessee described the rationale for including this list of
alternatives:

Comment K-8: The list of potential alternatives for water withdrawals includes pricing
structures that encourage water conservation. Thi s is beyond TDEC's authority to
influence.

Response: The nexus to the department's water-based authority is provided by the fact
that measures that minimize the amount of withdrawal needed, such as pricing structures,
among others, are part of showing the necessity of the activity.

We understand that the State's decision to address water withdrawals in the methodology
was based on the adoption of revisions to the criteria for "habitat" for the Fish and Wildlife
designated use. 1200-4-3-.03(3)(n) was revised, as follows :

Habitat - The quality of mstream habitat shall provide for the development of a diverse
aquatic community that meets regionally-based biological integrity goals. Types of
habitat loss can include, but are not limited to: channel and substrate alterations,
rock and gravel removal, stream flow changes, accumulation of silt, precipitation of
metals, and removal of riparian vegetation. For wadeable streams, +the instream
habitat within each subecoregion shall be generally similar to that found at reference
streams. However, streams shall not be assessed as impacted by habitat loss if it has been
demonstrated that the biological integrity goal has been met.

In the State's Response to Public Comments, Tennessee described the basis for including
flow as part of the revised criterion for habitat. as folIows:

Comment G - 19: The biological integrity criterion should be modified to add that in
addition to physical alterations, removal of water is an activity that can impact aquatic
communities.

Response: We consider the removal of water to be a type of physical alteration. The new
flow criterion in 1200-4-3-.03(3)(0) makes it clear that flows cannot be altered to the
extent that fish and aquatic life criteria are not rno] longer met.

In the December 3. 2007 letter, EPA asked the State to provide details of the
antidegradation evaluation process for water withdrawals. In that letter, EPA asked, "What types
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of information or previous experiences in reviewing water withdrawal permits were used to
establish levels of de minimis habitat alteration for activities that include water withdrawals?" In
the February 27, 2008 letter, the State responded:

With regard to water withdrawals, the state considers the source stream's resource value,
the natural flow fluctuation characteristics of the source stream, the hydrologic
requirements of aquatic ecosystems as well as the public value associated with the
activity. The attached permit and notice of determination for the City of Franklin,
Tennessee, water withdrawal permit provides an example of the state's evaluation
process.

Based on our review, the State's response and the example permit and notice of
determination provide insight into the process for review of proposed water withdrawals from
waters with available conditions, as well as the State' s process to evaluate whether the proposed
alteration due to a water withdrawal represents a de minimis change. The referenced notice of
determination includes an alternatives analysis and an evaluation of social and economic
considerations. Six different alternatives were considered, in addition to the alternative of an
alternate water source for the City, i.e., no withdrawal. The selected alternative "would result in
less degradation than the Harpeth River currently experiences and would not impair the river's
uses." The factors considered in the State's evaluation of social and economic considerations
included the costs for treatment and delivery of potable water for the community and the benefits
to the public health and welfare of a back-up water source. The State also evaluated projected
effects to fish and wildlife , recreation activities , and the assimilative capacity of the river. The
proposed project was subjected to public review and comment and the State reviewed all
comments received during the permitting process prior to reaching a final determination on the
proposed project. Also, the project, as permitted by the State, included several special conditions
which serve to minimize water quality effects of the withdrawal, as well as investigate the
feasibility of certain actions that could result in improving the overall water quality and habitat
of the river and watershed.

Based on the information provided by the State, the antidegradation decision process for
water withdrawals from waters with available conditions includes all of the components of a high
quality antidegradation review. In making a determination as to whether a water withdrawal
project complies with the State 's Antidegradation Statement, the decision process includes an
evaluation of a comprehensive list of alternatives to determine whether the withdrawal is
necessary, taking into account social and economic considerations of the alternatives, and the
proposed State determination is subjected to public review and comment. Therefore, EPA finds
that the new and revised provisions of 1200-4-3-.06 Paragraph (3) relating to water withdrawals
are consistent with 40 CFR § 131.12(a)(2).

Habitat Alterations in Waters with Available Conditions

The State also revised the methodology in 1200-4-3-.06(3) to specifically address
potential degradation resulting from new habitat alterat ions by requiring a list of alternatives that
minimize or avoid degradation that are to be evaluated for activities that may cause habitat
alterations. These alternatives include "maintaining or enhancing buffer zones, bridging a stream
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rather than culverting it, altering the footprint of a project instead of relocating a stream, or using
a culvert without a bottom, instead of one that is fully concreted."

EPA, in the December 3, 2007 letter to the State, EPA requested that the State provide
information that would provide details of how an antidegradation decision process is conducted
for habitat alterations. The State responded, "The state allows some habitat alterations that are
considered to be greater than de minimis. In these cases, the state compares the resource value to
the socioeconomic benefit associated with the alteration when considering authorization of the
activity. Previously this process included an alternatives analysis , but the new standards will
result in a more robust analysis. An example of such an evaluation is attached ."

The attachment to the State's February 27, 2008 letter provided an example of the CWA
water quality certification issued by the State for an ARAP permit that was issued for a railway
crossing of the Hatchie River in Lauderdale County. At the point of the crossing, the Hatchie
River was a high quality (tier II) water under Tennessee's antidegradation classification system
as approved by EPA on September 30, 2004. (This name of this category was subsequently
revised during the 2006 triennial review to the Exceptional Tennessee Waters category.) The
certification was issued for the Canadian National crossing of the Hatchie River in Lauderdale
County. In that certification, the State addressed the process used to determine compliance with
the antidegradation statement. EPA understands that this water quality certification was offered
by the State as representing the State's process in instances "involving habitat alteration in cases
where the impacts may be considered to be greater than de minimis." Therefore, the process
used by the State in this instance should represent the process for evaluation of habitat alterations
in waters with available conditions. (See discussion of Exceptional Tennessee Waters starting on
page 48.) The State , in the Notice of Determination, stated the following:

Antidegradation regulations prohibit degradation in waters identified by the Department
as Tier II high quality unless and until it is affirmatively demonstrated to the Department,
after full satisfaction of intergovernmental and public participation provisions, that a
change is justified as a result of necessary economic or social development and will not
interfere with or become injurious to any classified uses existing in such waters.

The Hatchie River is identified as high quality (tier 2) waters from an upstream point at
the Mississippi state line downstream to its confluence with the Mississippi River. The
basis for inclusion of the Hatchie River as high quality includes the following: it is
designated as a Class I National Wildlife Refuge and Lower Hatchie National Wildlife
Refuge; is the last major un-channelized river in West Tennessee and is habitat for the
state threatened Blue Sucker tCycleptus elongates).

The department has identified the flood plain wetlands immediately adjacent to the
Hatchie River at the railway crossing as high quality tier 2. The drainage area in the
segment in the watershed of the Hatchie River at the railway crossing is 2,308 square
miles. The floodplain is relative narrow and contained; it is characterized by frequently
inundated wetland s resulting from out of bank flooding of relatively long duration.
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Antidegradation regulations require the department to hold a public meeting when an
applicant proposes to seek a permit to degrade high quality tier 2 waters. That public
meeting was held near the project site in Covington on February 21, 2006 .

These rules require that if the department determines that degradation is justified, it will
notify the applicant, the federal and state intergovernmental coordination agencies, and
third persons who requested notification of the determination. In this case the department
determined that the degradation of these wetlands was justified (see comment # 4). This
determination was announced in a public notice on June 7, 2006. A second public
hearing on the permit proposal was held on February 1, 2007. also in Covington.

In responding to the comment, "The Hatchie River is designated as high quality tier 2
under the Tennessee Antidegradation Statement. Antidegradation regulations prohibit
degradation in waters identified by the department as Tier 2 high quality unless the degradation
is socially and economically justified, the State responded:

In June of 2006, the division issued a Notice of Determination of Economic/Social
Necessity for this project. The notice announced that the division had determined that the
change is justified as a result of necessary economic or social development and will not
interfere with or become injurious to any classified uses existing in the affected waters.
This determination was based upon the division consideration that the cost of the
alternative is significantly greater than that associated with the preferred action and that
the alternative does not provide sufficiently greater environmentally benefit to justify the
additional cost.

In making this determination, Tennessee took into consideration the projected cost for
two alternatives to the project that was ultimately certified by the State, as well as other factors.
These factors included an analysis of whether the Hatchie River is vulnerable to incremental
adverse environmental effects, other possible similar actions in the watershed that would have
similar effect as the project under review, as well as historical impacts to the watershed. The
State also evaluated analyzed the potential effects to the scenic, recreational, geological, fish and
wildlife and other scientific and cultural values of the river and watershed for each of the
alternatives.

Based on a review of the new regulatory provisions of Paragraph (3) of 1200-4-3-.06 that
implement the Tennessee antidegradation statement for habitat alterations in waters with
available conditions, in conjunction with the certification issued by the State for the Hatchie
River, it is clear that the State's review for these activities addresses all of the components of a
high quality antidegradation review.

Public Participation and Intergovernmental Coordination

The State also modified the statement that outlined the proces s for public participation in
the implementation of the methodology for waters with available conditions. Subparagraph
(3)(b) now states, "Public participation and intergovernmental coordination will be provided
in conjunction with permitting activities." This statement was added to be cons istent with the
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reference to intergovernmental coordination in 40 CFR § 131.12(a)(2). This revision makes it
clear that any coordination between governmental agencies will be conducted during the
permitting process for any proposed activity that could result in "new or additional degradation"
in these water bodies.

For the reasons stated above. EPA finds that the new and revised provisions of
1200-4-3-.06 Paragraph (3) are consistent with 40 CFR § 131.12(a)(2).

Analysis of De minimis Determinations

Proposed activities may be considered to have impacts that are de minimis . The State's
standards previously included a reference to de minimis impact. referenced as a part of the
definition of what did, and did not, constitute degradation. With this triennial revision, the State
has included a separate definition for the term de minimis. 1200-4-3-.04(3) and (4) now define
degradation and de minimis as:

(3) Degradation - The alteration of the properties of waters by the addition of pollutants
or removal of habitat.

(4) De Minimis - Alterations other than those resulting in the condition of pollution or
new domestic wastewater discharges, that represent either a small magnitude or a
short duration shall be considered a de minimis impact and will not be considered
degradation for purposes of implementing the antidegradation policy. Discharges
other than domestic wastewater will be considered de minimis if they are temporary
or use less than five percent of the available assimilative capacity for the substance
being discharged. Water withdrawals will be considered de minimis if less than five
percent of the 7QI0 flow of the stream is removed (the calculations of the low flow
shall take into account existing withdrawals). Habitat alterations authorized by an
Aquatic Resource Alteration Permit (ARAP) are de minimis if the division finds that
the impacts are offset by a combination of impact minimization and/or in-system
mitigation.

If more than one activity has been authorized in a segment and the total of the
impacts uses no more than ten percent of the assimilative capacity, available habitat,
or 7QI0 low flow, they are presumed to be de minimis. Where total impacts use
more than ten percent of the assimilative capacity, available habitat, or 7QI0 low
flow they may be treated as de minimis provided that the division finds on a
scientific basis that the additional degradation has an insignificant effect on the
resource and that no single activity is allowed to consume more than five percent of
the assimilative capacity, available habitat or 7QI0 low flow.

Subparagraph (4) of 1200-4-3-.04 defines de minimis degradation, but also excludes
certain types of alterations from ever being considered as de minimis degradation. First, it
excludes any alteration that results in "the condition of pollution" from being de minimis.
Pollution is defined in the State's permitting regulations, at 1200-4-5-.02(69), as follows:
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Pollution means such alteration of the physical, chemical, biological, bacteriological, or
radiological properties of the waters of this state, including , but not limited to, changes in
temperature, taste, color, turbidity, or odor of the waters that will: (a) Result or will
likely result in harm, potential harm or detriment of the public health, safety, or welfare ;
(b) Result or will likely result in harm, potential harm or detriment to the health of
animals, birds, fish and aquatic life; (c) Render or will likely render the waters
substantially less useful for domestic, municipal, industrial, agricultural, recreational, or
other reasonable uses; or (d) Leave or likely leave the waters in such condition as to
violate any standards of water quality established by the board.

Therefore , any alteration of a water body that results in any of those conditions cannot be
considered as de minimis, regardless of how small the alteration may be, but rather a part of the
category of activities that result in degradation. That category also includes activities that do not
result in pollution, but are not considered de minimis. The state then describes/defines those
activities that may be considered de minimis, among them point source discharges, water
withdrawals and habitat alterations.

De minimis Determinations - Point Source Discharges

Subparagraph (4) of 1200-4-3-.04 also excludes from consideration as de minimis the
degradation/alteration that will occur due to a new domestic discharge. Alterations of water
quality due to a new domestic discharge cannot be considered as de minimis, regardless of how
small the amount of degradation projected to occur.

Any other alteration proposed by a point source discharge could be considered as de
minimis if it meets the other conditions in the definition in 1200-4-3-.04(4) . In the State's
Response to Public Comments, Tennessee described the intent of the de minimis provision, as
follows:

Comment 1-8: The definition of degradation contains a provision for de [minimis]
impacts. This is objectionable as no amount of degradation should be allowed in
Tennessee's high quality waters.
Response: The concept of de [minimis] degradation is needed for those occasions in
which the amount of additional loading of a substance, the loss of habitat , or a water
withdrawal is so small that it is more theoretical, rather than measurable degradation.

Comment I-IS: Who is the decider concerning what is a de minimis level of degradation?

Response: The department makes a determination regarding de minimis at the time a
request for authorization for an activity is received. Activities ruled to be de minimis do
not go through a full antidegradation review. Like any other permitting action, de
minimis calls can be appealed.

As described above, the State' s methodology for addressing point sources of "substances
or conditions not currently at or in violation of water quality standards" was adopted by the State
in the previous triennial review and approved by EPA on September 30, 2004. Due to the
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provision for de minimis in the defmition of "degradation" in place at that time, that
methodology stated that water quality alterations due to point source discharges that are of a
temporary nature or those alterations having no measurable or less than five percent loss of
assimilative capacity were not considered as "degradation," and, therefore, not subject to the
socio-economic and alternative review provisions of the methodology. The version of the
methodology adopted by the State during the 2006 triennial review for waters with available
conditions, by including the phrase "new or additional degradation," requires a determination as
to whether the impacts of a proposed acti vity constitute "degradation" or are considered to be de
minimis. The State retained the provi sions for consideration of temporary alterations and
alterations from point source discharges which result in the loss of less than five percent of
assimilative capacity as representing a de minimis level of degradation in these waters. The 2006
revisions to the State's standards involving these terms also expanded the definition of de
minimis to include provisions establishing that point source discharges that use less than five
percent of the available assimilative capacity for a pollutant.

EPA has accepted the inclusion of the "significance" concept in State and Tribal
antidegradation implementation methodologies. In a memorandum, dated Augu st 10, 2005, from
Ephraim S. King, Director of the Office of Science and Technology, to EPA Regional Water
Management Division Directors, EPA stated:

We recognize that some states and tribes have chosen to target their antidegradation
efforts by defining a significance threshold above which the effects on water quality
require tier 2 antidegradation findings of necessity and social and economic importance.
Applying antidegradation review requirements only to those activities that may result in
significant degradation of water quality is a useful approach that allows states and tribes
to focus their resources where they may result in the greatest environmental protection.
However, it is important that states and tribes set their significance thresholds at a level
that can be demonstrated to be consi stent with the purpose of tier 2 antidegradation
requirements. Otherwise, a new or increased discharge may result in significant
degradation that will not be subject to antidegradation review, and decisions about the
lowering of water quality in high quality waters may be made without public
consideration of nece ssity and importance, resulting in the loss or diminishment of a
valuable natural resource.

Based on a review of different approaches taken by the states and tribes, the
memorandum recommended that, if the concept of a threshold was included in a state's or tribe' s
ant idegradation methodology, that "the most appropriate way to define a significance threshold
is in terms of assimilative capacity:' The memorandum also discussed this concept in relation to
the development of the Water Quality Guidance for the Great Lake s:

Relying upon input offered during a four-year open public process involving
environmental groups, industry representatives. and other experts, with numerous opportunities
for public input, the directors of the eight Great Lake s states and EPA technical experts reached a
consensus on a significance threshold value of ten percent (10%) of the available assimilative
capacity, coupled with a cumulative cap . . . They believed that any individual decision to lower
water quality for non-BCCs that is limited to 10% of the available assim ilative capacity
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represents minimal risk to the receiving water and is fully consistent with the objectives and
goals of the Clean Water Act.

The memorandum also stated:

To address where there are multiple or repeated increases in discharges, OST
recommends that states and tribes incorporate a cumulative cap on the use of total
assimilative capacity (i.e ., the baseline assimilative capacity of a water body established
at a specified point in time.) This approach creates a backstop so that multiple or
repeated discharges to a water body over time do not result in the majority of the total
assimilative capacity being used with a single antidegradation review. For instance, the
state or tribe may choose to subject any lowering of water quality to antidegradation
review after a certain percentage of the total assimilative capacity has been used. This
ensures that where the ambient water quality is lowered closer to the criteria levels. the
state or tribe will conduct an antidegradation review after a certain point to evaluate the
necessity and importance of each lowering. regardless of the amount of assimilative
capacity that would be used.

Tennessee, in adopting a methodology for point source discharge s of "substances or
conditions not currently at or in violation of water quality standards" (that was approved by
EPA on September 30, 2004), specified that the de minimis threshold was five percent of
assimilative capacity of the receiving stream. This provision was retained in the 2006
triennial review of Tennessee standards. The standards approved by EPA on September 30,
2004. also included a provision for point sources that if a substantial loss of assimilative
capacity, defined as fifty percent, has already occurred, then no degradation was considered
as being de minimis. This provision was revised during the 2006 triennial review to require
the following:

If more than one activity has been authorized in a segment and the total of the impacts
uses no more than ten percent of the assimilative capacity , . . . they are presumed to be de
minimis. Where total impacts use more than ten percent of the assimilative capacity . . . .
they may be treated as de minimis provided that the division finds on a scientific basis
that the additional degradation has an insignificant effect on the resource and that no
single activity is allowed to consume more than five percent of the assimilative
capacity...

The provisions applying the concept of a significance threshold to point sources in
Tennessee are consistent with EPA's August 10,2005 memorandum on the inclusion of
significance thresholds in state and tribal water quality standards, as the threshold is based on
five percent for an individual activity and ten percent for cumulative degradation. Also, it is
reasonable for the State to also include some flexibility in the provisions for cumulati ve
degradation. by allowing a scientific analysis of degradation over and above the ten percent
cumulative de minimis level in a determination by the Division of Water that additional
degradation has "an insignificant effect on the resource" for activities that will use less than five
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percent of the assimilative capacity of the water body. In the State's Response to Public
Comments, Tennessee described the basis for inclusion of this provision:

Comment 1-9: Any additional degradation above the ten percent cumulative cap should
never be considered de minimis.

Response: While we generally agree, we feel that there might be occasions in which a
very small additional amount of degradation above the ten percent cap might be justified
as de minimis.

Comment 1-6: The cap on any individual application of the de minimis should be set at
20 percent.

Response: We consider 20 percent too great a loss of assimilative capacity to be
considered insignificant.

Given Tennessee's statements that this flexibility should be limited to circumstances
where "a very small additional amount of degradation above the ten percent cap," and that
twenty per cent of assimilative capacity is "too great a loss of assimilative capacity to be
considered insignificant:' the State's approach in retaining some flexibility is in line with the
intent of EPA's statements on inclusion of cumulative caps for significance thresholds in
antidegradation implementation methodologies. As described above , EPA has stated that
inclusion of a cumulative cap addresses the possibility of "multiple or repeated increases in
discharges," in order to "create(s) a backstop so that multiple or repeated discharges to a water
body over time do(es) not result in the majority of the total assimilative capacity being used with
a single antidegradation review." It is clear that the State does not intend to use the flexibility
afforded by the provision to avoid an antidegradation review for an activity that would result in a
significant lowering of water quality, and the State would allow the use of only a "very small "
percentage of the assimilative capacity of the water body above the cumulative cap, and, in no
cases, would allow the use of all of the assimilative capacity of the water body without
conducting an antidegradation review.

The State, in responding to questions posed by EPA, has clarified its position in terms of
consideration of the de minimis provisions for proposed new or expanded discharges to waters
with unavailable conditions. The de minimis provisions of 1200-4-3- .04 Paragraphs (3) and (4)
that address point sources do not apply to the waters addressed by the provisions of 1200-4-3 -.06
Paragraph (2), i.e., waters with unavailable conditions.

Based on our review , EPA finds that this process, as represented by the State as assuring
a de minimis level of degradation for point source discharges, is consistent with
40 CFR § 131.12.
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De minimis Determinations- Water Withdrawals

The State's process for allowing a de minimis level of degradation for water withdrawals
includes a restriction that less than five percent of the 7Q 10 flow of a water body is removed .
The calculat ions of flow must take into account existing withdrawals.

ill the December 3, 2007 letter, EPA asked the State to provide details of this part of the
antidegradation evaluation process for water withdrawals. In that letter, EPA asked, "What types
of information or previous experiences in reviewing water withdrawal permits were used to
establish levels of de minimis habitat alteration for activities that include water withdrawals? ill
the February 27, 2008 letter, the State responded:

With regard to water withdrawals, the state considers the source stream's resource value,
the natural flow fluctuat ion characteristics of the source stream, the hydrologic
requirements of aquatic ecosystems as well as the public value associated with the
activity. The attached permit and notice of determination for the City of Franklin,
Tennessee, water withdrawal permit provides an example of the state's evaluation
process.

The referenced notice of determination involves a proposal to increase a water withdrawal for the
City of Franklin from the Harpeth River. The Harpeth River was identified on Tennessee's
CWA section 303(d) list as a water quality limited segment, and a Total Maximum Daily Load
was established on September 28, 2004, to address impairment by organic enrichment/low
dissolved oxygen. Under the current categorization of Tennes see waters, the Harpeth River
would be considered to have unavailable conditions for organic enrichment and dissolved
oxygen.

The State required an alternatives analysis of six different withdrawal alternatives, in
addition to the alternati ve of an alternate water source for the City, i.e., no withdrawal. The State
also required an evaluation of social and economic considerations, including the costs for
treatment and delivery of potable water for the community and the benefits to the public health
and welfare of a back-up water source. The State also evaluated projected effects to fish and
wildlife, recreation activitie s, and the assimilative capacity of the river in order to assure that the
project authorized would have minimal effects on water quality. The proposed project was
subjected to public review and comment and the State reviewed all comments received during
the permitting process prior to reaching a final determination on the proposed project. The
alternati ve authorized by the permit issued by the State will "result in less degradation than the
Harpeth River currently experiences and would not impair the river' s uses." Also, the project, as
permitted by the State, included several special conditions which serve to minimize water quality
effects of the withdrawal, as well as investigate the feasibility of certain actions that could result
in improving the overall water quality and habitat of the river and watershed. This specific
example of the State's application of this provision did not explicitly involve the calculation of
the percentage of the Harpeth River' s 7Q1O flow. Also, it did involve a review of alternatives
and social and economic considerations. EPA nonetheless considers the State 's explanation of
this case as representative of the State's intent in determinations of de minimis degradation for
water withdrawals.
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Paragraph (4) 1200-4-3-.04 also includes a cumulative cap applied in cases where more
than one water withdrawal activity has been permitted, and the total impact uses no more than
ten percent of the 7Q 10 flow of the water body. However, this provision allows exceptions to
the cumulative cap if there is a scientific basis that the additional degradation associated with a
proposed water withdrawal activity has an insignificant effect on the resource. In its February
27 , 2008 letter to EPA, the State provided the following information with respect to this
provision:

As with cases where 10 % of the assimilative capacity or 7Q I0 has been used, a de
minimis determination could be made if the impact of the additional discharge, habitat
loss, or water withdrawal was shown by modeling, mass balance, or other scientific
method to be too small to be measured. De minimis determinations will be part of the
permit record. .. . The material for review at that time would include the permit
application and the state ' s preliminary de minimis determination. For those permits, the
public would have an opportunity to review and object to (via 3rd party appeal rights), the
de minimis determinations during the 30 days subsequent to permit issuance.

EPA's August 10,2005 memorandum discussed above focused on degradation from
point source discharges to waters addressed by 40 CFR § 131.12(a)(2), i.e., high quality waters.
However the same rationale for including the significance threshold concept in a state or tribal
antidegradation implementation methodology can be made for other types of activities that can
lower water quality in high quality waters. As stated above, EPA determined that a significance
threshold is useful, as it allows "states and tribes to focus their resources where they may result
in the greatest environmental protection." Tennessee has chosen to include significance
thresholds for water withdrawals and other activities that alter habitat.

In the State's Response to Public Comments, Tennessee described how the de minimis
provision for water withdrawals will be implemented:

Comment 1-11: Regarding the provisions dealing with water withdrawals in the
definition of de minimis, the 5 percent cap on individual withdrawals should be based on
average withdrawal rates. Also, a greater than 5 percent withdrawal should be treated as
de minimis if the water is returned.

Response: We believe that the de minimis cap should be based on the maximum
withdrawal rates. A 5 percent average might be accomplished by withdrawing
considerably more than 5 percent for some period of time, then balancing it with lower
rates. Also, the department must make the determination based on what is being
authorized, which is the maximum.

Regarding withdrawals that are returned to the stream, we believe that the current
definition already gives us the flex ibility to consider this. However, we note that in some
streams, there may be some distance between a withdrawal point and the return point. In
this dewatered section of stream, the effect would have to be considered and might not be
de minimis.

41



Also, as previously discussed in relation to the State 's significance threshold, Tennessee's stated
intent is to limit the amount of degradation that is considered to be de minimis to the extent that it
" is so small that it is more theoretical, rather than measurable degradation."

In EPA' s December 3,2007 letter, EPA asked the State for clarification on possible water
withdrawals in waters with unavailable conditions. In that letter, EPA asked, "Are there any
condi tions that would allow for proposed water withdrawals from water bodies with unavailable
conditions, e.g., an allowance for additional de minimis withdrawals?" In the February 27,2008
letter, the State responded, "In the case of water withdrawals, the division will consider whether
or not the withdrawal will have any impact on the cause of impairment for waters with
unavailable conditions. For example, a withdrawal may not have any effect on a water that is
impaired for a particular pollutant. In that case, the withdrawal would not be considered de
minimis, but more like a situation where a discharge of one pollutant could be allowed in a water
impaired for another pollutant. In other words. water withdrawals could be allowed in these
waters, but only in cases where the withdrawal would not result in the lowering of water
quality."

Given Tennessee's statements that describe the rationale for the cumulative de minimis
cap for water withdrawals, it is clear that the State does not intend to use the flexibility afforded
by the provision to avoid an antidegradation review for an activity that would result in a
significant lowering of water quality. In fact, the State could not make an additional de minimis
determination in cases where 10 percent of the 7Q 10 flow has been used. unless "the impact of
the additional . .. water withdrawal was shown by modeling, mass balance, or other scientific
method to be too small to be measured."

Based on our review , EPA finds that this process. as represented by the State as assuring
a de minimis level of degradation for water withdrawals, is consistent with 40 CFR § 131.12.

De minimis Determinations - Habitat Alterations

The de minimis provisions of Paragraph 4 of 1200-4-3- .04 also apply to habitat
alterations. Habitat alterations are considered as de minimis "if the division finds that the
impact s are offset by a combination of impact minimization and/or in-system mitigation."
Habitat alterations can also be offset to a de minimis level in waters with unavailable conditions
if the habitat alteration is offset using avoidance techniques as well as impact minimization
and/or in-system mitigation.. This de minimis provision in 1200-4-3- .04(4) also states, "If more
than one activity has been authorized in a segment and the total of the impacts uses not more
than ten percent of the ... available habitat, ... they are presumed to be de minimis. Where total
impacts use more than ten percent of the . . . habitat, . .. they may be treated as de minimis
provided that the division finds on a scientific basis that the additional degradation has an
insignificant effect on the resource and that no single activity is allowed to consume more than
five percent of the ... habitat.

In the State' s Response to Public Comments, Tennessee described the intent of the de
minimis provision, as follow s:
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Comment 1-8: The defmition of degradation contains a provision for de [minimis]
impacts. This is objectionable as no amount of degradation should be allowed in
Tennessee's high quality waters.

Response: The concept of de [minimis] degradation is needed for those occasions in
which . . . the loss of habitat ... is so small that it is more theoretical, rather than
measurable degradation.

Tennessee's regulations require that a physical alteration to a stream, river. lake or
wetland must be authorized by an Aquatic Resource Alteration Permit (ARAP). The ARAP
program addresses the alteration of properties of waters of the State resulting from activities
other than discharges of wastewater through a pipe, ditch or other conveyance. Examples of
stream alterations that require a permit from the Tennessee Division of Water Pollution Control
include: dredging, excavation, channel widening. or straightening; bank sloping; stabilization;
channel relocation; water diversions or withdrawals; installation of dams, weirs. dykes, levees or
other similar structures; flooding, excavating. draining and/or filling a wetland; construction of
road and utility crossings; and placement of structural fill. Rules governing the ARAP program
require that persons who propose activities that may impact habitat consider avoidance and
minimization of such impacts. If impacts are projected to occur during the activity, mitigation
must offset any lost resource value.

A federal permit may also be required from the U. S. Army Corps of Engineers (the
Corps) for projects that include the discharge of dredged or fill material into waters of the United
States. When a CWA § 404 is required from the Corps, a CWA § 401 certification must first be
obtained from the Tennessee Division of Water Pollution Control, unJess Tennessee fails to act
within a reasonable period of time not to exceed one year. A CWA § 401 certification affirms
that the discharge will comply with. among other things. Tennessee's water quality standards.
including the State's Antidegradation Statement in 1200-4-3-.06. The application process for a
CWA § 401 certification is the same as the ARAP process.

EPA has provided limited guidance regarding the application of existing use protection in
relation to habitat alterations. However EPA did address implementation of
40 CFR § 131. 12(a)(1) requirements regarding CWA § 404 in the document, "Questions and
Answers: Antidegradation," USEPA, August 1985. In that document. EPA stated:

Since a literal interpretation of the antidegradation policy could result in preventing the
issuance of any wetland fill permit under Section 404 of the Clean Water Act. and it is
logical to assume that Congress intended some such permits to be granted within the
framework of the Act, EPA interprets § 131.11(a)( 1) of the antidegradation policy to be
satisfied with regard to fills in wetlands if the discharge did not result in "significant
degradation" to the aquatic ecosystem as defined under Section 230.10(c) of the Section
404(b)(1) guidelines.

The above answer explains EPA's view that Tier 1 of antidegradation is satisfied if there is no
significant degradation in connection with a proposed Section 404 activity. EPA understands
that the State is applying this concept of no significant degradation to State ARAP projects that
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occur in "the same area of influence" of a previous habitat alteration, through the reference in
Paragraph (2) to impacts that are de minimis.

Therefore, the compensation of habitat alteration through equivalent impact minimization
and/or in-system mitigation in waters with unavailable conditions is consistent with the
requirements of 40 CFR § 131.12(a)(1), as it results in no net loss of existing uses for the water
body in the "same area of influence" or the previous habitat alteration, based on the State 's
explanation of the use of the term de minimis. The State has placed an additional restriction on
projects that result in an appreciable permanent loss of resource values of waters in that only in­
system mitigation can be used to compensate for impacts in regulated areas.

EPA, in the December 3,2007 letter, asked that the State clarify how de minimis
determinations are made for habitat alterations. Tennessee, in the February 27,2008 letter
responded, as follows :

Tennessee rules require that any applicant evaluate alternatives such as in-system
mitigation and avoidance which could render the degradation de minimis in effect. The
applicant's evaluations must consider the resource value and the incremental
socioeconomic impact associated with any additional project costs that result from non­
degrading alternatives.

When evaluating applications for physical alterations in streams with available conditions
or in Exceptional Tennessee Waters, the state will use the area of impact and activity type
as a basis for determining whether the activity will consume more than 5 % of the
available habitat. We will evaluate whether the stream has already reached or exceeded
the cumulative de minimis cap (10%) with a combination of tools such as direct
measurements, GIS, databases of previously permitted activities, computer models,
remote sensing (aerial photographs or satellite imagery), plus knowledge of the
watershed. As with cases where 10 % of the assimilative capacity or 7Q 10 has been
used. a de minimis determination could be made if the impact of the additional discharge,
habitat loss, or water withdrawal was shown by modeling, mass balance, or other
scientific method to be too small to be measured. De minimis determinations will be part
of the permit record. . . . For ARAP permits, the public notice process occurs upon
receipt of a complete permit application and prior to development of a draft permit. The
material for review at that time would include the permit application and the state' s
preliminary de minimis determination. For those permits, the public would have an
opportunity to review and object to (via 3rd party appeal rights) , the de minimis
determinations during the 30 days subsequent to permit issuance.

EPA's August 10,2005 memorandum focused on degradation from point source
discharges to waters addressed by 40 CFR § 131.12(a)(2), i.e.. high quality waters. However the
same rationale for including the significance threshold concept in a state or tribal antidegradation
implementation methodology can be made for other types of activities that can lower water
quality in high quality waters . As stated above. EPA determined that a significance threshold is
useful, as it allows "states and tribes to focus their resources where they may result in the
greatest environmental protection." Tennessee has chosen to include significance thresholds for
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water withdrawals and activities that alter habitat. EPA believes that the compensation of impact
minimization and/or in-system mitigation can achieve the same purpose as other more traditional
de minimis thresholds as it can result in a project not having a significant effect on the habitat in
the water body .

Tennessee also adopted a provision that allows the Division of Water to determine that a
habitat alteration is de minimis if the habitat impacts "are offset by a combination of impact
minimization and/or in-system mitigation." In the State 's Response to Public Comments,
Tennessee described the basis for including a significance threshold for habitat impacts, as
follows:

Comment 1-12: The definition of de minimis should specify that in addition to in-system
mitigation, out-of-system mitigation or the purchase of mitigation credits can also
represent de minimis conditions.

Response: The department's position and that of recent court decisions is that out-of­
system mitigation or the purchase of mitigation credits do not render an activity de
minimis. Only in-system mitigation addresses the impacts to the waters where the
degradation is being authorized.

Also . as previously discussed in relation to the State's significance threshold for point source
discharges and water withdrawals, Tennessee' s stated intent is to limit the amount of degradation
that is considered to be de minimis to the extent that it "is so small that it is more theoretical,
rather than measurable degradation," as well as. "we feel that there might be occasions in which
a very small additional amount of degradation above the ten percent cap might be justified as de
minimis."

In the December 3,2007 letter, EPA asked that the State clarify the provision in 1200-4­
3-.06 Paragraph (2) which applies to de minimis habitat alterations in waters with unavailable
conditions, which states:

Where impairment by habitat alteration exists, additional significant loss of habitat within
the same area of influence shall not be authorized unless avoidance, minimization, or in­
system mitigation can render the impact de minimis.

In the December 3, 2007 letter , EPA stated, "Based on discussions with your staff, we
understand that the inclusion of the word "significant" in this sentence was intended to mean the
loss of habitat that occurs above and beyond a de minimis level of habitat loss. I ask that you
confirm that interpretation or provide additional details as to the intent of the term as used here."
In the February 27, 2008 letter , the State responded, "In the context of habitat impairment, the
state would not authorize an activity beyond de minimis."

Paragraph (4) 1200-4-3- .04 also include s a cumu lative cap applied in cases where more
than one physical alteration activity has been permitted, and the total impact uses no more than
ten percent of the available habitat of the water body. However, this provision allows exceptions
to the cumulative cap if there is a scientific basis that the additional degradation associated with a

45



proposed physical alteration has an insignificant effect on the resource. In its February 27, 2008
letter to EPA, the State provided the following information with respect to this provision:

We will evaluate whether the stream has already reached or exceeded the cumulative de
minimis cap (10%) with a combination of tools such as direct measurements, GIS,
databases of previously permitted activities, computer models, remote sensing (aerial
photographs or satellite imagery), plus knowledge of the watershed. As with cases where
10 % of the assimilative capacity or 7Q 10 has been used, a de minimis determination
could be made if the impact of the additional discharge, habitat loss, or water withdrawal
was shown by modeling, mass balance, or other scientific method to be too small to be
measured.

Given Tennessee's statements that describe the rationale for the cumulative de minimis
cap for habitat alterations, as well as other statements in regard to the cumulative cap for point
sources and water withdrawals discussed above, it is clear that the State does not intend to use
the flexibility afforded by the provision to avoid an antidegradation review for a habitat
alteration activity that would result in a significant lowering of water quality. In fact, the State
could not make an additional de minimis determination unless "the impact of the additional ...
habitat loss was shown by modeling, mass balance, or other scientific method to be too small to
be measured."

Also, in the February 27, 2008 letter, Tennessee stated the following:

De minimis determinations will be part of the permit record. For NPDES permits, the
public will have the opportunity to review the determinations during the public comment
period. For ARAP permits, the public notice process occurs upon receipt of a complete
permit application and prior to development of a draft permit. The material for review at
that time would include the permit application and the state's preliminary de minimis
determination. For those permits. the public would have an opportunity to review and
object to (via 3rd party appeal rights), the de minimis determinations during the 30 days
subsequent to permit issuance.

This comprises a summary of the State's public participation provisions as they relate to de
minimis determinations for habitat alterations.

Based on our review, EPA finds that this process, as represented by the State as assuring
a de minimis level of degradation for habitat alterations, is consistent with 40 eFR § 131.12.

1200-4-3-.06 Paragraph (4)

Paragraph (4) was added as the selection criteria and antidegradation statement for
Exceptional Tennessee Waters. Subparagraph (4)(a) replaces the category and selection criteria
in Subparagraph (2)(a) through (d) for Tier II high quality waters as adopted by the State and
approved by EPA on September 30, 2004. Subparagraph (4)(b) was added to inform the public
of the availability of the list of waters qualifying as Exceptional Tennessee Waters. Also, minor
revisions were made to the antidegradation statement for the previous Tier II high quality waters.
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This methodology (which now applies to Exceptional Tennessee Waters) is contained in
Subparagraphs (4)(c) , (d), (e), (D and (g).

1200-4-3-.06 Subparagraph (4)(a)

Exceptional Tennessee Waters are waters that are in anyone of the following
categories:

1. Waters within state or national parks, wildlife refuges, forests, wilderness areas,
or natural areas;

2. State Scenic Rivers or Federal Wild and Scenic Rivers;

3. Federally-designated critical habitat or other waters with documented non­
experimental populations of state or federally-listed threatened or endangered
aquatic or semi-aquatic plants, or aquatic animals;

4. Waters within areas designated as Lands Unsuitable for Mining pursuant to the
federal Surface Mining Control and Reclamation Act where such designation is
based in whole or in part on impacts to water resource values;

5. Waters with naturally reproducing trout;

6. Waters with exceptional biological diversity as evidenced by a score of 40 or 42 on
the Tennessee Macroinvertebrate Index (or a score of 28 or 30 in subecoregion 73a)
using protocols found in TDEC's 2006 Quality System Standard Operating
Procedure for Macroinvertebrate Stream Surveys. provided that the sample is
considered representative of overall stream conditions; or

7. Other waters with outstanding ecological, or recreational value as determined by
the department. When application of this provision is a result of a request for a
permit, such preliminary determination is to be made within 30 days of receipt of a
complete permit application.

Analysis of 1200-4-3-.06 Subparagraph (4)(a)

In the State's Response to Public Comments, Tennessee stated:

Comment C-2: The antidegradation policy should not be revised in such a way to make it
more stringent.

Response: We have proposed a set of revisions that adds clarification to the procedures
staff use to determine which category a stream goes into for purposes of antidegradation
implementation. Some of the changes to the characteristics for Exceptional Tennessee
Waters increase the number of streams fitting into the category over those that were Tier
II in the existing rules, but other changes have the opposite effect. We do not anticipate a
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significant change overall. Additionally, we have maintained the protection strategy for
each category at the existing levels .

A state's antidegradation implementation methodology should address the appropriate
waters , i.e., EPA' s high quality waters , and ensure that these waters receive an appropriate level
of review that is consistent with the provisions of 40 CFR § 131.12(a)(2). Tennessee has chosen
to include waters with available conditions and Exceptional Tennessee Waters as 40 CFR §
131.12(a)(2) waters in the State, and has included separate implementation procedures requiring
a high quality waters decision process for each. Waters with available conditions include waters
with water quality that is "better than the applicable criterion for a specific parameter," unless a
water body or water body segment qualifies for protection under the Exceptional Tennessee
Waters category. EPA previously approved the category of waters characterized in Tennessee's
standards as "not currently at or in violation of water quality standards." Moreover, EPA
previously appro ved the selection criteria and protection strategy for the State 's Tier II high
quality waters, in conjunction with the selection criteria and protection strategy for waters with
"substances or conditions not currently at or in violation of water quality standards," as being
consistent with 40 CFR § 131.12(a)(2). Accordingly, both categories. although renamed in the
current submittal, have been a part of the State' s approved standards.

The selection criteria for Exceptional Tennessee Waters include several aspects that are
usually associated with "high" water quality levels (i.e. , water quality levels that are better than
necessary for CWA § 101(a)(2) uses), such as waters with ecologically important or
"exceptional" habitat; coldwater fisheries; or waters found to have an outstanding "recreational
or ecological value." However, these selection criteria also include other feature s that may have
no direct link to high levels of water quality, such as waters included within boundaries of
federal or state protected areas, as well as waters with outstanding scenic value . Also, there are
certain provisions of the State's protection strategy for Exceptional Tennessee Waters that
establi sh more stringent requirements for these waters than established in 40 CFR § 131.12(a)(2)
(e.g., 1200-4-3-.06 Subparagraph (4)(c) require s a review of the previou s alternatives analysis for
permits that are reissued for a discharge to Exceptional Tennessee Waters, even when there is no
proposed expansion of the discharge).

There is no EPA requirement that a state include in its standards regulation a specific
designation, such as Exceptional Tennessee Waters, to which the protections afforded under
40 CFR § 131.12(a)(2) apply . A state's antidegradation implementation methodology should
address the appropriate waters, i.e.. EPA's high quality waters, and ensure that these waters
receive an appropriate level of review that is consistent with the provisions of 40 CFR §
131.12(a)(2).

Tennessee has chosen to include waters with available conditions and Exceptional
Tennessee Waters as 40 CFR § 131.12(a)(2 ) waters in the State. and has included separate
implementation procedures requiring a high quality waters decision process for each. Waters
with available conditions include waters with water quality that is "better than the applicable
criter ion for a specific parameter," unless a water body or water body segment qualifies for
protection under the Exceptional Tennessee Waters category. The State described this approach
in the March 23, 2007 letter, as follows:
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Additionally, we changed the names of some of the categories of protection to help
reinforce that Tennessee uses a combination of antidegradation implementation
approaches: the waterbody-by-waterbody identification of Exceptional Tennessee Waters
and Outstanding National Resource Waters, plus the parameter-by-parameter regulation
of Available and Unavailable Conditions. However, protection levels did not change.

Tennessee did not expand the available conditions category with the recent revisions.
However, Tennessee did expand the list of criteria that relate to its previous High Quality Waters
category. EPA considers the current available conditions category and the current Exceptional
Tennessee Waters category, taken together, to be at least as inclusive as the two categories, as
described in Tennessee's currently approved standards. Moreover, based on the statements made
in the State's March 23,2007 letter, as well as the State's Response to Public Comments
received during the 2006 triennial review, EPA understands that, unless a water body is
characterized as either an ONRW, or is determined to have unavailable conditions for a
parameter, further alterations of the water body will be subject to the provisions for evaluation of
"lowering of water quality," per the State's antidegradation policy statement in 1200-4-3-.06, for
either waters with available conditions or Exceptional Tennessee Waters. Therefore, all
Tennessee waters with water quality that is better than the levels necessary to support
propagation of fish, shellfish, and wildlife and recreation in and on the water will be considered
to be within one of these two high quality water categories and the antidegradation
implementation process for that water body will apply.

For these reasons, EPA finds that the new provisions of 1200-4-3-.06
Subparagraph (4)(a) are consistent with 40 CFR § 131.12(a)(2).

1200-4-3-.06 Subparagraph (4)(b)

The department will maintain a list of water bodies that have been reviewed and are
known to have one or more of the above characteristics on its website and will make
paper copies of that list available upon request.

Analysis of 1200-4-3-.06 Subparagraph (4)(b)

Subparagraph (4)(b) was added to acknowledge the Department's practice of maintaining
a list of Exceptional Tennessee Waters and making this list available to the public.

1200-4-3-.06 Subparagraphs (4)(c), (d), (e), (f), and (g)

Several minor revisions were made to the antidegradation statement for Exceptional
Tennessee Waters (which replaced the previous designation of Tier II high quality waters).
EPA's analysis of these revisions is summarized below.

All references to "Tier II high quality waters" were revised to the new category of
Exceptional Tennessee Waters.
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1200-4-3-.06 Subparagraph (4)(c)

The fIrst sentence in Subparagraph (4)(c) was modified to reflect the revised name of the
category for the waters addressed in this portion of the antidegradation policy statement. This
sentence now addresses "degradation" in Exceptional Tennessee Waters, which links the
definitions of degradation and de minimis in 1200-4-3-.04 with this category of waters. The
State' s changes to the definitions of "degradation" in 1200-4-3-.04(3) and de minimis in 1200-4­
3-.04(4) have the same effect for Exceptional Tennessee Waters as discussed above for waters
with either unavailable or available conditions, i.e., in allowing thresholds of degradation which
do not rise to the level of significant degradation for Exceptional Tennessee Waters.

The second sentence in Subparagraph (4)(c) was modified, as follows :

At the time of permit renewal, previously authorized discharges, including upstream
discharges, which presently degrade Exceptional Tennessee Waters, will be subject to a
review of updated alternatives analysis information provided by the applicant.

Analysis of 1200-4-3-.06 Subparagraph (4)(c)

EPA's analysis of allowing a significance thre shold, i.e., de minimis alteration, for
Exceptional Tennessee Waters is identical to the analysis of this issue which starts on page 35.
For the reasons discussed previously in this document, Tennessee's use of a significance
threshold in Exceptional Tennessee Waters is also consistent with CFR § 131.12.

The revisions to the second sentence of Subparagraph (4)(c) are considered by EPA as a
clarification of the previous standard, and clearly state that a review will be required of updated
information related to the previous information submitted by the applicant on the alternatives
considered during the previous permit issuance/antidegradation decision process.

1200-4-3-.06 Subparagraph (4)(d)

The third sentence of (4)(d)3.was changed to reflect an updated reference to 1200-4-5 ­
.06(4).

Analysis of 1200-4-3-.06 Subparagraph (4)(d)

The reference was updated in order to refer to the provision of the State' s NPDES
permitting regulations for notification of the public in cases where the Department has made a
tentative determination that the permit application will be denied based on a decision that
proposed degradation is not justified.

1200-4-3-.06 (4)(e)1.

The second sentence in (4)(e)1. was modified, as follows:
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Applicants requesting an economic/social necessity determination to allow degradation
under this provision must provide all information required in order for the Department to
make a determination that reasonable alternatives to degradation are not feasible.
Reasonable alternatives for discharges may include, but are not limited to, connection to
an existing collection system, land application, water reuse, water recycling, or other
treatment alternatives.

Analysis of 1200-4-3-.06 (4)(e)l.

This provision is identical to the provision adopted in Paragraph (3) for new and
expanded point source discharges to waters with available conditions, as it adds "other treatment
alternatives" to the list of reasonable alternatives to be considered by applicants for new or
expanded point source discharges to Exceptional Tennessee Waters. This adds flexibility for
consideration of alternatives other than connection to an existing collection system, land
application, water reuse , and water recycling on a case-by-case basis.

EPA asked the State to clarify the relationship of the alternatives required for an analysis
of discharges to waters with available conditions and the alternatives required in review of
discharges to Exceptional Tennessee Waters. In EPA 's December 3,2007 letter , EPA asked ,
"Do the requirements in 1200-4-3-.06(3) for evaluation of alternatives in waters with 'available
conditions' also apply for Exceptional Tennessee Waters, even though those requirements are
not explicitly stated in the portion of the regulation that addresses Exceptional Tennessee
Waters?" In the February 27, 2008 letter, Tennessee responded, "An analysis of alternatives is
required for Exceptional Tennessee Waters. This is the clear implication of both 1200-4-3­
.06(4)(c) and (d). It would not make sense to state the special case for existing discharges in
(4)(c) if analysis of alternative were not required. This analysis may be satisfied by meeting the
requirements of 1200-4-3-.06(3)(a)."

1200-4-3-.06 Paragraph (5)

Two sentences in Paragraph (5) were revised, as follows:

In surface waters designated by the Water Quality Control Board as ONRWs, no new
discharges, expansions of existing discharges, or mixing zones will be permitted unless
such activity will not result in measurable degradation of the water quality .
An assessment of environmental, economic, and social impacts will be prepared for each
stream or stream segment proposed for ONRW designation. The assessment content and
proces s will be determined by the department but will contain sufficient data and
information to inform the Water Quality Control Board about environmental, economic,
and social impact of ONRW designation.

Analysis of 1200-4-3-.06 Paragraph (5)

The State added the word "measurable" to the antidegradation statement for ONRWs in
the provision. "In surface waters, designated by the Water Quality Control Board as ONRWs, no
new discharges, expansions of existing discharges, or mixing zones will be permitted unless such

51



activity will not result in measurable degradation of the water quality. Existing water quality
will be the criteria in these waters." The State made this change in order to prohibit all but the
most minimal new or expansions of discharges to ONRWs. In the State's Response to Public
Comments, Tennessee stated:

Comment C-15: De minimis impacts should not be authorized in ONRWs.

Response: The protection level for ONRWs requires that new discharges, expansions of
exi sting discharges, or degradation be prohibited. We will add the word "unmeasurable"
to 1200-4-3-.06(5) in order to reinforce the idea that only very small water quality
changes can be authorized in ONRWs. This change will make it clear that the allowable
impact to ONRWs is less than de minimis, but more than a molecule or two.

Although alterations which are de minimis, as now defined in 1200-4-3-.04(4), are
consistent with 40 CFR 131.12(a)(2) in relation to high quality waters, the use of the term "de
minimis" in Paragraph 5 would not be consistent with EPA's regulatory requirement at 40 CFR §
131.12(a)(3) that "water quality shall be maintained and protected" in ONRWs. The State' s
addition of the word "measurable" (i.e. , "measurable degradation") recognizes that it is possible
that a new or expanded discharge could be permitted in an ONRW, but only if the discharge
results in changes in water quality that are so small as to be immeasurable, (i.e., "more than a
molecule or two " but not measurable).

The second revision reassigns the responsibility of determinations of the assessment
content and process for the evaluation of the environmental , economic, and social impacts of
ORNW designation to the Department of Environment and Conservation from the Division of
Water Pollution Control. The provisions of 131.12(a) only include a general reference to "the
State" in implementation of an antidegradation policy. Therefore, the federal regulation provides
the states flexibility relating to the assignment of authority for these determinations.

For the reasons discussed above, EPA find s that the revi sion to 1200-4-3-.06
Paragraph (5) is consistent with 40 CFR § 131.12(a)(3).

Subparagraphs 1200·4-3-.06(5)(c) and (d)

In Subparagraph 1200-4-3-.06(5)(c), the portion of the West Prong of the Little Pigeon
River that is designated as an ONRW was clarified. as follows :

Portion within Great Smoky Mountains National Park upstream of Gatlinburg.

In Subparagraph 1200-4-3-.06(5)(d), the portion of the Little Pigeon River that is
designated as an ONRW was clarified, as follows:

Portion within Great Smoky Mountains National Park downstream to the confluence of
Mill Branch.

52



Analysis of Subparagraphs 1200-4-3-.06(5)(c) and (d)

These two clarifications were made in order to more accurately describe the downstream
boundaries of these two Outstanding National Resource Waters.

F. Changes within 1200-4-4 Use Classifications for Surface Waters
31. Revisions to Chapter 1200-4-4 included the addition of part .14 (Barren River Watershed)
and its respective classifications, as well as troutJnaturally reproducing trout classification
modifications.

The Barren River Watershed was previously unspecified in Tennessee's water quality
standards regulations. The revisions to 1200-4-4- .14 include the specific listing of the State's
default uses (Fish & Aquatic Life (FAL), Recreati on (REC), Livestock Watering & Wildlife
(LWW), and Irrigation ORR» to specific waterbodies and the addition of Domestic Water
Supply (DWS) or Trout Stream (TS) to four of the segments. The TS classification was added to
Salt Lick Creek (mile 6.8 to 9.9). The DWS designated use was added to Middle Fork Drakes
Creek (mile 22.2 to origin) , Unnamed Tributary/Adams Spring to Puncheon Creek (entirety), and
Spring Creek (entirety) . A summary of the trout classifications, both TS and Naturally
Reproducing Trout Stream (NRTS), revisions to the other basins are included as Attachment F.

The revisions contained in 1200-4-4 result in more protective criteria and/or designated
uses and are determined to be consistent with section 101(a)(2) of the CWA and Part 131.

G. General Changes within 1200-4-3 General Water Quality Criteria
32. There were numerous editorial changes. Mostly, the revisions included revised numbering!
lettering, order changes to increase readability, and additions to administrative history sections.

These minor editorial revisions are consistent with the CWA and Part 131.

Section 7(a)(2) Endangered Species Act (ESA) Review

As part of the review, informal consultation with the Cookeville, Tennessee Field Office
of the U.S. Fish and Wildlife Service (FWS) was initiated by email on November 27,2006,
through a request for the most current listing of species and critical habitat found in the state of
Tennessee. Section 7(a)(2) requires federal agencies, in consultation with the Services, to ensure
that their actions are not likely to jeopardize the continued existence of federally listed species or
result in the destruction or adverse modification of designated critical habitat of such species.

In January 2001, EPA, the U.S. Fish and Wildlife Service, and the National Marine
Fisheries Service signed a memorandum of agreement (MOA) including the following
stipulations in relation to State adoption, and EPA review of, water quality criteria:

EPA and the Services will also conduct a section 7 consultation on the aquatic life criteria
(water quality criteria published by EPA under section 304(a) authorities) to assess the
effect of the criteria on listed species and designated critical habitat.
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EPA and the Services recognize. however, that conducting consultations on a State-by­
State basis is not the most efficient approach to evaluating the effects of water pollution
on endangered and threatened species throughout the country. NationaI304(a)
consultations will ensure a con sistent approach to evaluating the effects of pollutants on
species and identifying measures that may be needed to better protect them. National
consultations will also ensure better consideration of effects on species whose ranges
cross State boundaries.

The national consultation will provide section 7 coverage for any water quality criteria
included in State or Tribal water quality standards approved. or Federal water quality
standards promulgated, by EPA that are identical to or more stringent than the
recommended section 304(a) criteria. Therefore, separate consultation on such criteria
will not be necessary. subject to the requ irements related to reinitiation of consultation
under 50 CFR § 402 .16... EPA and the Services agree that EPA may proceed with its
action pending the conclusion of the national consultation.

A biological evaluation (BE) of the effect of the revisions on Federally listed species and
critical habitats found in Tennessee was developed and sent to FWS . The conclusion of the BE
was that the standards revisions related to 1200-4-3-.03(3)(d). 1200-4-3-.03(3)(i). 1200-4-3­
.03(3)(0), 1200-4-3-.05(2), 1200-4-3-.05(4). and 1200-4-4 are not likely to adversely affect listed
species or their critical habitat. EPA concluded that any effect that may result will be beneficial
or insignificant. EPA ' s deci sion to approve Tennessee's standards is subject to completion of
ESA consultation with the FWS.

By approving the standards "subject to the results of consultation under section 7(a)(2) of
the ESA," EPA has explicitly stated that it retain s its discretion to take appropriate action if the
consultation ident ifies deficiencies in the standards requiring remedial action by EPA.
Furthermore. EPA's approval of the new/revised standards will not cause any impacts of concern
to the species/critical habitat during the interim period until consultation is concluded. EPA will
notify Tennessee of the result s of the section 7 consultation. upon completion of the action.

Summary of Conclusions

With the exception of the revi sion to 1200-4-3-.03(4)(1), the revisions to State water
quality standards identified in this document are determined to be consistent with the applicable
provisions of the CWA and the requirements of 40 CFR Part 131. The revision to 1200-4-3­
.03(4)(1) was determined not to be a water qual ity standard subject to EPA review under section
303(c).
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